2001 OCT -3 F:^ 2: C0
IN THE COURT OF COMMONPLEAAS
CUYAHOGA COUNTY, OHIO

JACK KANANIAN,
Executor of the Estate of Harry Kananian
6507 Tudor Circle
Brecksville, Ohio 44141

CASE NO.
Complaint
DICK AMBROSE
CV 07 637691

Plaintiff,
COMPLAINT
vs.
(JURY DEMAND ENDORSED HEREON)
BRAYTON PURCELL, LLP
222 Rush Landing
Novato, CA 94945
and
BRAYTON PURCELL, LLP
f/k/a Brayton, Purcell, Curtis & Geagan
222 Rush Landing

Novato, CA 94945
DEPOSITED

and
BRAYTON PURCELL, LLP
c/o Statutory Agent Alan R. Brayton
222 Rush Landing

Novato, CA 94945
and
CHRISTOPHER E-. ANDREAS
222 Rush Landing
Novato, CA 94945
and

-

E

Q Z6 7

A .iRE OSTS
ERST Gler'^c c1 Courts PUTY
PER

r^

EARLY, LUDWICK & SWEENEY, LLC )
One Century Tower
265 Church St.
New Haven, CT 06508
Defendants.

FIRST CLAIM
1. Defendant Brayton Purcell LLP, formerly known as Brayton, Purcell, Curtis &
Geagan, is a California based law firm representing victims of asbestos exposure in all fifty (50)
states, including the state of Ohio.
2. Defendant Early, Ludwick & Sweeny, LLC is a Connecticut based law firm
representing victims of asbestos exposure in multiple states, including the state of Ohio.
3. Defendant Christopher E. Andreas is an attorney licensed in the State of
California and associated with or employed by or partnered with Defendant Brayton Purcell, LLP.
4. Pursuant to the representation agreements appended hereto as Exhibits A, B and
C, Defendants Early, Ludwick & Sweeny, LLC and Brayton Purcell, LLP, at all times relevant
herein, represented Hang Kananian, deceased, Ann Kananian and Plaintiff Jack Kananian (as
Executor of the Estate of Harry Kananian) in relation to any asbestos-related claims held by the
aforementioned clients of Defendants Early, Ludwick & Sweeny, LLC and Brayton Purcell,
LLP.
5. Defendant Christopher E. Andreas, at all times relevant to the Complaint,
represented Harry Kananian and/or the Jack Kananian as Executor of the Estate of Harry
Kananian in the course and scope of Defendant Andreas' association/employment/partnership
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with Defendant Brayton Purcell, specifically as lead trial counsel admitted by Judge Harry A.
Hanna on an ad hoc/pro hac vice basis in the case ofJack Kananian, et al. v. Lorillard Tobacco
Company, Cuyahoga Common Pleas Case Number 442750.
6. In the course and scope of Defendants Early, Ludwick & Sweeny, LLC and
Brayton Purcell, LLP's representation of Harry Kanadian and or Jack Kanadian, and prior to the
filing of Jack Kananian, et al. v. Lorillard Tobacco Company, Cuyahoga Common Pleas Case
Number 442750, Defendants submitted asbestos-exposure claim forms to various asbestos
liability trust funds.
7. Defendants negligently submitted the claims noted in paragraph six without
knowledge that the claims submitted were grounded in fact.
8. As a direct and proximate result of the negligent submission of claims forms
referenced above and as a further direct and proximate result of the negligent professional
misconduct of Defendant Christopher E. Andreas detailed in the Order & Opinion of Judge Harry
A. Hanna attached hereto as Exhibit D and incorporated herein, Plaintiff was forced to settle the
above referenced lawsuit against Lorillard Tobacco Company for a sum which did not reflect the
actual value of the claim.
9.

Defendant Brayton Purcell, LLP did negligently fail to supervise its

associate/employee/partner Defendant Christopher E. Andreas in connection with his
representation of Harry Kananian and/or the Jack Kananian as Executor of the Estate of Harry
Kananian in the case of Jack Kananian, et al. v. Lorillard Tobacco Company, Cuyahoga
Common Pleas Case Number 442750.
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10. The collective negligent conduct of all named Defendants fell below the
acceptable standards of skill, care and diligence requisite in the legal representation of a client
and owed to Plaintiff as a client of Defendants herein.
SECOND CLAIM
11. Plaintiff incorporates, re-alleges and re-asserts paragraphs one (1) through six
(6) of Plaintiff's First Claim as if the same were fully set forth herein.
12. Defendants intentionally submitted the claims noted in paragraph six with the
actual or constructive knowledge that the claims submitted were not grounded in fact and were
fraudulent in nature.
13. As a direct and proximate result of the fraudulent submission of claims forms
referenced above and as a further direct and proximate result of the intentional and egregious
professional misconduct of Defendant Christopher E. Andreas detailed in the Order & Opinion of
Judge Harry A. Hanna attached hereto as Exhibit D and incorporated herein, Plaintiff was forced
to settle the above referenced lawsuit against Lorillard Tobacco Company for a sum which did
not reflect the actual value of the claim.
14.

The aforementioned and collective intentional misconduct of all named

Defendants fell below the acceptable standards of loyalty, skill, care and diligence requisite in the
legal representation of a client and owed to Plaintiff as a client of Defendants herein.
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WHEREFORE, Plaintiff Jack Kananian, as Executor of the Estate of Harry
Kananian, demands judgment against all Defendants herein, jointly and severally, for: (1) the
monetary damages suffered by the Estate; (2) the special damages suffered by the Estate and its
beneficiaries for injury to the decedent's and the decedent's family's reputation; and (3) punitive
damages in an amount sufficient to deter Defendants from repeating the willful, wanton and
reckless conduct referenced in Plaintiff's Second Claim, a total amount which is in excess of
Twenty Five Thousand Dollars ($25,000.00), together with interest and costs and other such
relief as this Honorable Court may deem proper.

. F RREST (0006673)
JARRETT J. NORTHUP (0080697)
Attorneys for Plaintiffs

JEFFRIES, KUBE, FORREST &
MONTELEONE CO., L.P.A.
1650 Midland Building
101 W. Prospect Avenue
Cleveland, Ohio 44115
(216) 771-4050
(216) 771-0732 FAX
e-mail: dforrest@jkfinlaw.com
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JURY DEMAND
Plaintiff hereby demands a trial by jury with the maximum number of jurors
allowed by law in the within case of action.

A. FORREST (0006673)

JARRETT J. NORTHUP (0080697)
Attorneys for Plaintiffs
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RETAINER. AGREEMENT

1. PARTIES -We, Harry Kaaanian and Ann Kaaanian (hereafter the "Client") retain The law firTn
of EARLY, LLJDWICK & SWEENEY, L.L.C. (hereafter "E L & S") to investigate, and, if
warranTed, io represent the Client in a claim or claims against any party or parties arising out of, or
against any, and all miners, manufarnuers, processors, importers, converters, compounders, retailers,
and/or users of asbestos and asbestos related insulation materials, or any other person, firm or

corporation who may be liable in damages for the injuries suffered by me and/ or my family as a
result of exposure to and/ or use of said asbestos related materials . After the invesTigarion of our
claim, E L & S shall have the right to withdraw and cancel this Agreemenr.
.

I/We further authorize James E_ Early, Esq. to employ any other additional legal assistance

and/or experT assistance that They deem needed to fully represent my/our interests.

II. FEES - The Client agrees Thar E L & S shall receive fees of thirty-three and one-third percent
33 1%) of the Total recovered, whether by way of settlement or award, before deduction of liens,
costs and expenses. The Client authorizes E L & S to deduct said fees, liens, costs and expenses out
of monies received from said parry or parties. If all or any part of the setdement or award is ro be
paid in insTallments (a "structured settlement") the fee shall be based upon the present cost of such
settlement or award; all fees, liens, costs and expenses will be paid from the firsr monies received.

We agree that The attorney's fees will be deducted from the gross serrlemenr and The
expenses, which have been advanced, will be deducted from the net settlement.
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The Client further understands Thar This suit may be a parr of a larger number of cases of the
same nature that may be handled as an aggregate or in multiple groups for trial preparation and
setdement negotiation. The Client hereby authorizes my attorneys, or any of them, to enter into any
initial aggregate or multiple settlement negotiations- The Client further understands that my/our
attorneys will inform me/us of the existence and nature of all claims involved in the proposed group
settlement. The Client further understands Thar he/she will be kept informed by my/our attorneys
as to any settlement amount and my/our artorneys' advice and counsel regarding This serTlemenr.

It is agreed that this employment is on a contingent fee basis. If no recovery is made, the
Client shall nor owe E L & S any sum as attorneys' fees.

III. COSTS AND EXPENSES - The Clienr further agrees to be responsible for any and all
expenses incurred by This acrioa . The expenses include by explanation, but not limiration , medical
fees, including The medical bills, treatment, consultation , hospital stay(s), laboratory bills, or other
services rendered by medical professionals. In addition, the Client hereby agrees to pay all other
expenses of litigation, such as, filing fees , service of process fees, court reporter expenses,
iavestiga:tiort expenses, photographs and phoro-reproduction expenses, and reasonable Travel
expenses providing a recovery is reached in This case. E L & S agrees to advance, for The Client, all
out of pocket costs and expenses regarding litigation. E L & S is authorized To deduct These costs
and expenses from any settlemenr or award after The legal fee has been deducted.. If There is no
settlement or award in this case, the client will not owe E L & S any money far expenses advancedThe Client further understands that This case may be handled by said arroraeys as a portion
of a larger group of cases, and Thar certain expenses will be incurred in a joint efforT To handle all
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cases. The Client further undersrands that this joinr representation will result in some expenses
being incurred by said attorneys that will be prorated among all the cases. The Client hereby
authorizes my/our attorneys as set forth above to prorate said expenses, and they have sole
authority to prorate said expenses.
The Client hereby further agrees with said attorneys nor to make any serrlement or take parr
in any serrlemenc negotiations without prior written permission of my/our attorneys and/or their
attendants in accordance wl

rh This agreement.

IV. SERVICES - This fee agreement applies to all services rendered up to, and including, the award

of dImages by the trier of fact, (such as a judge or a jury) but not to matters ancillary to the above
claims, such as probate court proceedings, guardianships, and appeals.

VI. REFERRING COUNSEL - Tames F_ Early, L.L.C is participating counsel in this matter and
will share in the fee paid to E L & S.

VII. DISPUTES - Any disagreements that arise between E L & S and the Client, with respect to
u.
fees and costs and expenses due, shall be settled by binding arbitration.
I/We do hereby bind my/our heirs, executors and legal representatives to the terms and conditions
as set forth herein.

UWE HAVE READ OVER AND FULLY UNDERSTAND THE ABOVE
CONTRACT, AND HAVE FULLY DISCUSSED THE TERMS AND CONDITIONS
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THEREOF AND I/WE DO HEREBY SET MY HAND AND SEAL THIS 1 DAY OF
- :C t t 6, 2000.

WITNESS :

CLIENT(S)

'Ann Kananian

EARLY, LUDWICK & SWEENEY, L.L.C. (conducting business under the name of
EMALY, LUDWICK, SWEENEY & STRAUSS) hereby accepts the terms and condirions as set
forth above.
BY:

(Printed Name)
Referring Counsel, JAMES F. EARLY, L.L.C., hereby accepts the terms and conditions as
ser forth above-

(Prinred Name)
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EARLY,

LUD WTCK

C SWEENEY, L.L.C.

We charge a fee of one-third of the money we garner on behalf of our clients. If we are unsuccessful, we do
not charge a fee at all. Initially, we pay all of the out of pocket expenses necessary for the preparation of a
case, and are only reimbursed if we obtain money for our clients. If there is no recovery for our client, we do
not get reimbursed for our costs. We would associate with local attorneys whom we know, and with whom
we have worked in the past. There would be no extra legal fee involved, and you would get the benefit of
two law firms for the price of one.
We have been quite successful going against the asbestos manufacturers since we can prove they knew the
hazards of asbestos as far back as the 1930's and 40's, but kept workers in the dark for many years. They did
not even start to put warnings on their products until the late 1960's at the very earliest, with most companies
not doing so until the 1970's.

Enclosed you will find paperwork that will help us get started on your father's case (if he wishes to pursue a
case) as well as develop an idea of your father's exposure to asbestos products occurred. Included in that
paperwork is a client questionnaire that needs to be filled out and a medical authorization form that your
father would need to sign. Once this paperwork has been completed, please return it to me, along with copies
of your father's diagnosing medical reports (* especially any pathology reports) in the enclosed Federal
Express envelope I have provided. I have also enclosed a packet of information on mesothelioma and I truly
hope that it will be of some assistance to you and your father.
If I can be of any assistance to you and your father, please call me at 1-800-336-0086 or E-mail me directly- at
k^irnanegelslaw.com. We will do all that we can to assist you and your father in this matter.

Sincerely,
Early, Ludwick & Sweeney, L.L.C.
I ^.

6t_^.

Kim Curnane
Legal Assistant

CONTINGENCY FEE CONTRACT

THIS IS AN AGREEMENT between Harry Kananian and Ann Kananian , hereafter
referred to as "Client," and BRAYTON, PURCELL, CURTIS & GEAGAN , hereafter
referred to as "Attorney."
Matter Covered: Client retains Attorney to represent Client in connection with a
claim for damages, injury or loss against such persons who may be liable therefor
for asbestos-related injuries and/or wrongful death.

2.

Services to be Performed by Attorney: Attorney agrees to perform the legal services
reasonably required to prosecute Client's claim to judgment in a trial court; and to
prosecute ' or oppose any motion for new trial.
Attorney is authorized to associate and employ other counsel to assist in
representing Client, at Attorney' s own expense , at no increased cost to Client.
Attorney intends to work with Early, Ludwick & Sweeney, L.L.P. ("EL&S ") on this
matter and attorneys fees will be divided with EL&S at no increase in the amount of
attorney fees above those agreed to in Client' s prior contract with EL&S.

3.

No Guarantee as to esult: Client acknowledges that Attorney has made no
guarantee as to the outcome or amounts recoverable in connection with Client's
claim.

4.

Litigation Costs and Expenses: Attorney shall advance such costs as in its judgment
are necessary for the prosecution of these claims and costs advanced by Attorney
shall be payable out"of any recovery in the case. These costs may include, but will
not be limited to, costs of medical evaluations, costs of obtaining medical records,
copying costs at fifteen cents (.15) per page, postage, telephone and facsimile
transmission charges, messenger and delivery charges, travel expenses, court costs
and filing fees, process serving fees, investigators' fees, word and data processing
charges, fees to experts for consultation with attorney, and/or appearance at
deposition or trial, jury fees, and other court costs. Client acknowledges and agrees
thathere will-be a one-time charge of $1,589 73, which shall cover costs incurred
for postage, telephone and facsimile transmission, word and data processing, and
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Client's share of general costs allocated to, and shared by, all clients. This onetime
charge is assessed once per lawsuit and in the event of a wrongful death action may have
been satisfied in the personal injury action. This means that many of the early
settlements may go entirely to pay attorney fees and litigation costs.
_ 5. Contingency Fee to Attorney: Client acknowledges that he/she has been advised by
Attorney that any contingency fee is negotiable and is not set by law. Bearing such advice
in mind, Client agrees to pay to Attorney a contingency fee as follows:

Upon receipt by attorney of the proceeds of any settlement or judgment,
Attorney shall (1) retain thirty-three and one-third percent (33 1/3%) for attorneys
fees, (2) deduct any costs, expenses and expert fees already paid by Attorney,
including the one-time charge described in paragraph 4, and (3) disburse the
remainder to Client.
If a Notice of Appeal is filed after entry of a judgment, attorney shall (1)
retain fifty-percent (50%) for attorneys fees, (2) deduct any costs, expenses and
expert fees already paint- by Attorney, including the one-time charge described in
paragraph 4, and (3) disburse the remainder to Client. This fee percentage on appeal

shall apply unless the parties agree, in writing, to some other fee arrangement.
If a fee limitation which would result in a lesser fee is imposed by order of
any court of competent jurisdiction, Attorney will charge such lesser fee.
6. Sanctions as Affecting Contingency Fees: Any sanctions or attorneys fees awarded by the
court arising out of motions filed in this case shall be retained by the attorneys and will not
act as a set-off against any contingency fees earned by the attorneys.

7.

Form of Recovery as Affecting Contingency Fee: In the event the recovery consists
of periodic payments over a period of time, or any other form of property which is
not cash or cash-equivalent, the contingency fee shall be based on the present cash
value of the recovery and shall be payable out of the first funds or property received.

8.(a)

Interest on Trust Funds: All settlement funds received on behalf of the Client shall
be deposited in trust in an interest bearing trust account during the time that the
Compromise and Release documents are being processed. All settlement funds held

in trust will be distributed to Client promptly after signed settlement documents-have ^^^^

,,
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been received from Client. Client expressly authorizes Attorney to retain all interest
earned on this trust account , and to use any interest earned to pay asbestos " shared"
costs that would otherwise be apportioned among and paid by all asbestos clients
represented by Attorney. Client acknowledges being fully informed of the
alternative methods of handling interest on trust account balances and their absolute
right not to consent to the above-described arrangement. By signing this contract,
Client affirmatively-assents to Attorney's retention of any interest earned on trust
account balances for the purposes described herein.
9.(b)

Trust Fund For Monies Held Subject to Lien: All settlement funds being held
pending the resolution of the lien of any healthcare provider (such as Kaiser
Foundation Health Plan, Inc.), funds pending interpleader or probate action, or other
liens, shall be held in a separate interest-bearing Client Trust Account, and all
interest earned on such trust account balance shall accrue to the benefit of, and paid
to, Client.

9.(c)

Disbursement of Funds: In any action wherein the injured -client has a spouse,
Attorney is authorized to make checks for disbursement of funds payable solely to
the injured client.

9.

Arbitration : It is agreed that any controversy between the parties hereto as to rights
and obligations arising under the terms of this contract, including , but not limited to
payment of fees or performance of legal services , upon written request of either
party served on the other , shall be submitted to arbitration and such arbitration shall
be governed by the provisions of the California Arbitration Act, Sections 1280
through 1294.2 of the Code of Civil Procedure . The parties shall each appoint one
person, then the two persons so chosen shall select a third and impartial arbitrator.
The decision of the three arbitrators shall be final and conclusive upon both parties
hereto. The costs of such arbitration shall be borne by the losing party or in such
proportion as the arbitrator shall decide . Attorney has advised Client that he or she
can and should seek independent legal counsel concerning the matter of arbitration.
Client having done so, or freely determined not to do so, understands the legal
ramifications of a determination to seek arbitration of a legal dispute.

10.

Cooperation with Attorn
Client shall keep Attorney advised of the whereabouts
of Client atall times, shall appear on reasonable notice to any and all depositions
and court appearances and required medical appointments and shall comply with all
P,
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reasonable requests of Attorney in connection with the preparation and presentation
of the claims described herein.
11.

Power to Execute Documents: No settlement of said claims shall be made by the
undersigned except by and through the attorneys. No settlement shall be made by
the attorney without the signature of the undersigned on a release. Client hereby
gives Attorney the power and authority to execute any and all pleadings, claims,
contracts, settlements, drafts, checks, compromises, releases, dismissals, deposits,
orders and other papers which Client could properly execute, and to receive in the
name and stead of Client any moneys or other things of value which may properly
be payable or deliverable to Client on account of any judgment recovered or any
settlement agreed to in connection with the claims described herein.
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Attorney's Lien: Client hereby grants Attorney a lien on Client's claim and any
cause of action filed thereon to secure payment to Attorney of all sums due under
this Agreement for services rendered and costs advanced.

13.

Other Services: The fees as stated above in this agreement constitute the total fees
which Client shall be required to pay to Attorney as a result of Attorney's
prosecution of claims for personal injuries, property damage, expenses and other
losses arising from the incident and/or injuries specified in this Agreement. Any
other services requested by Client and rendered by Attorney to Client shall be billed
to, and paid by, Client at the normal hourly rate of Attorney which is in the current
amount of $150.00 per hour, or in such other amount as the parties may agree in
writing. It is expressly agreed and understood that the services to be provided under
this Agreement by Attorney do not include efforts to obtain workers' compensation
benefits for Client, whether those benefits be under State or Federal law, or to
perform probate or estate planning services.

This Contract does not cover services for estate planning, probate work in
conjunction with a decedent's estate, or the establishment of an estate or
appointment of a personal representative or guardian ad !item that may be required
in order to pursue certain survival claims or a wrongful death lawsuit. Client may
either obtain these services through outside counsel, or upon request, may retain
Attorney to perform these services. If Attorney is retained to perform these services,
the charges will be $150 per hour or the fees established by applicable statutes, plus
costs as described elsewhere in this Contract. Attorney agree that if Client so_
L r1-1.24 24U^ i&,.pf
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authorizes, these charges will be deducted from the Client's portion of any
settlement rather than requiring payment at the time the services are provided.
14.

No Fee if No Recovery: Client and Attorney agree that if no recovery, monetary or
otherwise , is obtained , Attorney shall receive no fee for its services.

15.

Attorney Insurance: Brayton, Purcell, Curtis & Geagan is self-insured and does not
maintain errors and omissions insurance coverage.

16.

Client Acknowledgment: Client acknowledges having read all of the terms and
conditions set forth in this Agreement and that he/she fully understands and agrees
to same. As to any questions the Client has concerning the terms of this agreement,
they are advised to seek independent legal counsel prior to signing.

17.

Copy Received by Client : Client acknowledges receipt of a copy of this Agreement
concurrently with Client's execution thereof.
, on
(City, State)

Executed at

"ATTORNEY"

, 20-.

"CLIENT"

r ta
BRAYTON, PURCELL, CURTIS & GEAGAN

A'^

"Harry K

Ann Kananian

FlarrY Kananian v. Asbestos Defendants (RHC)
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CONTINGENCY FEE CONTRACT

THIS IS AN AGREEMENT between Jack Kananian , hereafter referred'to as "Client," and
BRAYTONOPURCELL, hereafter referred to as ."Attorney."

Matter Covered: Client retains Attorney to represent Client in connection with a claim for damages, injury
or loss against such persons who may be liable therefor for asbestos-related injuries and/or wrongful death.
2.

Services to be P orm d by Attorney: Attorney agrees to perform the legal services reasonably required
to prosecute Client' s claim to judgment in atrial court ; and to prosecute or oppose any motion for new trial.
Attorney is authorized to associate and employ other counsel to assist in representing Client, at Attorney's
own expense, at no increased cost to Client.
Attorney intends to work with Early, Ludwick & Sweeney, L.L.P. ("EL&S") on this matter and attorneys
fees will be divided with EL&S at no increase in the amount of attorney foes above those agreed to in
Client's prior contract with ELAS.

3.

No Guarantee as to Result: Client acknowledges that Attorney. has made no guarantee as to the outcome or
amounts recoverable in connection with Client's claim.
Litigation Costs and Eznenses: Attorney shall advance such costs as in its. judgment are necessary for the
prosecution of these claims and costs advanced by Attorney shall be payable out of any recovery in the
case. These costs may include, but will not be limited to,,costs of medical evaluations, costs of obtaining
medical records, copying costs at fifteen cents (.15) per page, postage, telephone and facsimile
transmission charges, messenger and delivery charges, travel expenses, court costs and filing fees, process
serving fees, investigators' fees, word and data processing charges, fees to experts for consultation with
attorney, and/or appearance at deposition or trial; jury fees, and other court costs.
In addition to Client's case specific charges, Client acknowledges and agrees that there will be a
one-time charge of S 1,589.73, which shall cover costs incurred for word and data processing, in-house
investigator fees, in-house courier "fees,.and Client's sham of general costs allocated to, and shared by, all
clients. These costs include costs of discovery, depositions, document productions and other costs and
expenses that benefit all clients and apply.to multiple cases, and which we feel would be inappropriate to
charge to just one client.
The one-time charge of $1,589.73, and all other advanced costs as described herein. which are
specific to Client's case, shall be payable out of the first settlement funds received. It is understood by
Client that many of the early partial settlements of Client's case maybe used entirely to reimburse costs
advanced by Attorney. This one-time charge is assessed once per lawsuit and, in the event of a wrongful
death action, may have been satisfied in the personal injury action. Client will not, in any event, be asked
to pay this charge out-of-pocket.

Contingency Fee to Attomc : Client acknowledges that he/she has been advised, by virtue of this contract,
that city contingency fee is negotiable and is not set by law, and that different attorneys may charge
different fees. Bearing such advice in mind, Client agrees to pay to Attorney a contingency fee as follows:

1

Upon receipt by attorney of the proceeds of any settlement or judgment , Attorney shall (1) retain
thirty-three and one-third percent (33 1130/6) for attorneys fees, (2) deduct any costs, expenses and expert
fees already paid by Attorney, including the one-time charge described in paragraph 4, and (3) disburse the
remainder to Client.
This contract does not cover representation on any appeal. Should an appeal be necessary, the fee
arrangement on appeal will be negotiated at that time.
If a fee limitation which would.result in a lesser fee is imposed by order of any court of competent
jurisdiction, Attorney will charge such lesser fee.
6.

n : ngennccy Fee : Any sanctions or attorneys fees awarded by the court arising out
Sanctions as Affecting
of motions filed in this case shall be retained by the attorneys and will not act as a set-off against any
contingency fees earned by the attorneys.

7.

Form of Recoy= as Affecting s Contingency Fee: In the event the recovery consists of periodic payments
over a period of time, or any other form of property which is not cash or cashrequivalcnt, the contingency
fee shall be based on the pment cash value of the recovery and shall be payable out of the first funds or
property received.

8.(a)

Interest on 'rust Funds: All settlement funds received on behalf of the Client shall be deposited in trust in
an interest bearing trtfst'account during the time that the Compromise and Release documents are being
processed. All settlement funds held in trust will be distributed to Client promptly after signed settlement
documents have been received from Client Client expressly authorizes Attorney to retain all interest
earned on this trust account, and to use any interest earned to pay-asbestos "shared".costs that would
otherwise be apportioned among and paid by all asbestos clients represented by Attorney. Client
acknowledges being fully informed of the alternative methods of handling interest on trust account
balances and their absolute "right not to consent to the above-described arrangement By signing this
contract, Client affirmatively assents to Attorney's retention'of any interest earned on trust account
balances for the purposes described herein.

8.(b)

Trust Fund For Monies Held Subiect to Lien,. All settlement funds being held pending the resolution of the
lien of any healthcare provider (such as Kaiser Foundation Health Plan, Inc.), funds pending interpleader or
probate action, or other liens, shall beheld in a separate interest-bearing Client Trust Account, and all
interest earned on such trust account balance shall accrue to the benefit of, and paid to, Client.

8.(c)

Disbursement of Funds: In any action wherein the injured client has a spouse, Attorney is authorized to
make checks for disbursement of funds payable solely to the injured client.

9.

Arbitration: It is agreed that any controversy between the parties hereto as to rights and obligations arising
under the terms of this contract, including, but not limited to payment of fees or performance of legal
services, upon written request of either party served on the other, shall be submitted to arbitration and such
arbitration shall be governed by the provisions of the California Arbitration Act, Sections 1280 through
1294.2 of the Code of Civil Procedure. The parties shall each appoint one person, then the two persons so
chosen shall select a third and impartial arbitrator. The decision of the three arbitrators shall be final and
conclusive upon both parties hereto. The costs of such arbitration shall be borne by the losing party or in
such proportion as the arbitrator shall decide. Attorney has advised Client that he or she can and should

seek independent legal counsel concerning the matter of arbitration. Client having done so, or freely
determined not to do so, understands the legal ramifications of a determination to seek arbitration of a legal
dispute:

10.

Cooveration with Attomev: Client shall keep Attorney advised of the whereabouts of Client at all times,
shall appear on reasonable notice to any and all depositions and court appearances and required medical
appointments and shall comply with all reasonable requests of Attorney in connection with the preparation
and presentation of the claims described herein.

H. .

power to Execute Documents: No settlement of said claims shall be made by-the undersigned except by
and through the attorneys. No settlement shall be made by the.attorney without the signature of the
undersigned on a release. Client hereby gives Attorney the power and authority to execute any and all
pleadings, claims, contracts, settlements, drafts, checks, compromises, releases, dismissals, deposits, orders
and other papers which Client could properly execute, and to receive in the name and stead of Client any
moneys or other things of value which may properly be payable or deliverable to Client on account of any
judgment recovered or any settlement agreed to in connection with the claims described herein.

12..

Attorney's Lien: Client hereby grants Attorney a lien on Client 's claim and any cause of action filed
thereon to secure payment to Attorney of all sums due under this Agreement for services rendered and
costs advanced. '

13.

Other Services:.The fees as.stated above in this agreement constitute the total fees which Client shall be
required to pay to Attorney as a result of Attorney's prosecution of claims for personal injuries, property
damage, expenses and other losses arising from the incident and/or injuries specified in this Agreement.
Any other services requested by Client and rendered by Attorney to Client shall be billed to, and paid by,
Client at the normal hourly rate of Attorney which is in the current amount of $150.00 per hour, or in such
other amount as the parties may agree in writing. It is expressly agreed 'and understood that the services to
be provided under this Agreement by Attorney do not include efforts to obtain workers' compensation
benefits for Client, whether those benefits be under.State or Federal law, or to perform probate or estate
planning services.

•*r

This Contract does not cover services for estate planning, probate work in conjunction with a decedent's
estate , or the establishment of an estate or appointment of a persona[. representative or guardian ad [item
that may be required in order to pursue certain -survival claims or a wrongful death lawsuit. Client may
either obtain these services through outside-counsel, or upon request, may retain Attorney.to perform these
services. If Attorney is retained to perform these services, the charges will be $150 per hour or the fees
established by applicable statutes, plus costs as described elsewhere in this Contract. Attorney agree that if
Client so authorizes, these charges will be deducted from the Client's portion of any settlement rather than
requiring payment at the time the services are provided.

14.

No Fee ifNo Recovery: Client and Attorney agree that if no recovery, monetary or otherwise, is obtained,
Attorney shall receive no fee.for its services.

15.

Attomev Insurance: BRAYTONti'-PURCELL is self-insured and does, not maintain errors and omissions
insurance coverage.
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16,

Client Acknowlcd==t: Client acknowledges having readall of the terms and conditions set forth in this
Agreement and that he/she fully understands and agrees to same . As to any questions the Client has
concerning the terms of this agreement, they are advised to seek independent legal counsel prior to signing.

17.

Copy Received by Client: Client acknowledges receipt of a copy of this Agreement concurrently with
Client's execution thereof.
Executedat
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IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

Jack Kananian, et al.

Case No. CV 442750

Plaintiffs,
Judge Harry A. Hanna

vs.

Lorillard Tobacco Company,
Order & Opinion

Defendant.

The Defendant has asked the Court to revoke Brayton Purcell's privilege to practice
before this Court, which was granted on an ad hoc basis, and to dismiss the complaint. The basis
of Defendant's motion is a claim that "the objective record in this case tells an appalling
story..." of lawyers' oaths of office dishonored and ethical standards of practice unmet.
Specifically, it is alleged that counsel engaged in the following acts of impropriety, inter alias
1.

lied to the Court concerning destructive testing of the late Mr. Harry Kananian's
pathology while seeking an order from this Court barring the defense from
destructive testing;

'2.

submitted a claim form to the Johns-Manville Trust which distorted Mr. Kananian's
work history and exaggerated his exposure to Johns-Manville products;

3. lied to this Court concerning when he knew that his office was amending the JohnsManville claim form;
4.

lied to the Court that the claim form was not signed and not submitted to the Trust
for payment;

1
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5.

represented to the Court that he would cooperate in the discovery of other claims
made on behalf of the Kananian family, but urged the Celotex trust to resist
disclosure;

6.

misrepresented his role in the amendment of claim-forms which had been previously
prepared and submitted by Early, Ludwick and Sweeney, another law firm
representing the Kananian family before several bankruptcy courts;

7.

refused to obey the Court's orders concerning discovery ordered at the March 27,
2006 hearing;

8.

intentionally withheld e-mails whose production had been ordered;

9.

lied at his June 28 , 2006 deposition concerning his awareness of the amended JohnsManville form and thereafter submitted written answers to interrogatories with the
same false information;

10. lied about the whereabouts of pathology and radiology materials;
11. was disrespectful, obstructive, and untruthful at his June 28, 2006 deposition;
12. after his deposition, and after the production of additional materials had shown that
his testimony was untruthful , he submitted a tardy errata sheet which completely
reversed his testimony concerning the amended Johns-Manville form; and,
13. the privilege logs tendered by counsel were incomplete and misleading.
We review each of these allegations seriatim.
1.

Destructive Testing

Harry and Ann Kananian first filed a personal injury lawsuit in California based on Mr.
Kananian' s alleged asbestos exposure . A case management order applicable to that lawsuit
t There were several other allegations of unprofessional conduct but, in contrast to the above
thirteen, they pale into insignificance.
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specifically forbade parties from conducting destructive testing without first providing notice to
all other parties to the litigation. That case management order provides:
No party may conduct destructive testing or destructive preparation of pathology
material without giving ten calendar days' notice to all parties by facsimile or
personal service on all parties. If any parry objects, they may seek a protective
order from the Court for good cause. Thereafter, no testing shall proceed
without further order of the Court.
Additionally, on June 28, 2000, four days after Mr. Kananian's death, David Thorne, counsel for
Lorillard, wrote Mr. Andreas and specifically asked him to notify Lorillard before performing
any destructive testing on Mr. Kananian's lung tissue and to agree upon a protocol for any
destructive testing. Mr. Andreas never responded to Mr. Thorne's letter.
Despite the California court order, and despite Lorillard's effort to coordinate with
Plaintiffs regarding tissue testing, Plaintiffs sent Mr. Kananian's lung tissue to Dr. Samuel
Hammar for destructive testing in August of 2000.

At no point prior to Dr. Hammar's

destructive testing did Plaintiffs notify Lorillard that Dr. Hammar was performing such testing
on this unique evidence. On November 24, 2000, approximately seven months prior to
Plaintiffs filing this action for wrongful death in Ohio, Dr. Hammar began conducting
destructive testing on Mr. Kananian's lung tissue. Dr. Hammar did not prepare duplicate
adjacent samples, so his tests could be neither confirmed nor duplicated.
Later, after this lawsuit had been filed, when Lorillard requested Mr. Kananian's lung
tissue, Plaintiffs refused to produce the tissue unless defense counsel first signed a stipulation
regarding destructive testing. In the interim, Plaintiffs counsel sent Mr. Kananian's lung tissue
to another previously undisclosed expert, Dr. Ronald Dodson, so that he could perform more
destructive testing. At no point prior to sending this tissue to Dr. Dodson did Plaintiffs notify
Lorillard, or this Court, that Dr. Dodson was destroying unique evidence. Like Dr. Hammar,

3VOL3774 pGO 700-

Dr. Dodson failed to prepare duplicate adjacent samples. His tests therefore could neither be
confirmed nor duplicated.

Thereafter, on December 22, 2004, Mr. Andreas received a report

from Dr. Dodson detailing the results of his secret destructive testing. On the very same day,
Mr. Andreas sent Lorillard' s counsel a letter demanding that Lorillard sign a stipulation
pertaining to any destructive testing that was to occur from that point forward. Thus, it appears
that at the same time Plaintiffs were conducting unilateral destructive testing, they were asking
this Court to enter an order prohibiting destructive testing without first receiving this Court's
approval or opposing counsel's permission.
It is possible that, up to this point, counsel was just disingenuous to this Court.
However at the January 27, 2005 hearing on Lorillard's motion to compel, this Court asked
Plaintiffs' counsel whether Dr. Hammar, or anyone else, had conducted any destructive testing
and Mr. Andreas said no. Cf. Declaration of Terrence Sexton 7-15-05, ¶ 24.2 At a subsequent
hearing, Mr. Andreas told this Court on the record that no destructive testing was performed.

THE COURT:

MR. ANDREAS:

Mr. Andreas , we asked this question before you joined us.
Did the plaintiffs perform any destructive testing?
Dr. Hammar perform any destructive testing?

THE COURT:

Yes.

MR. ANDREAS:

No.

Hearing, Tr. (May 27, 2005), p. 21.
.Finally, during a telephone conference, Plaintiffs' counsel specifically misrepresented to
Lorillard's counsel that Dr. Dodson did no destructive testing stating that no lung tissue or

2 There is no transcript of the January 27, 2005 hearing, but the Court's memory coincides with
that- of Mr. Sexton; that is why the Court was persuaded to grant the order to prevent
unilateral destruction by Defendant since Plaintiffs' counsel claimed that he had not had
destructive testing performed.
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pathology material was sent to Dr. Dodson. Cf. Declaration of Terrence Sexton 7-15-05,1137.
In fact; the evidence now shows that counsel had secretly directed Dr. Dodson and Dr.
Hammar to conduct destructive testing on Mr. Kananian's lung tissue without notifying
Lorillard or its counsel and without preparing duplicate adjacent samples, and told both Lorillard
and this Court that no destructive testing was ever conducted. This evidence was secreted from
the Court before Plaintiffs ' motion was granted to prevent unilateral testing by Lorillard.

2.

Fraud in the Original Johns-Manville Claim

Brayton- Purcell prepared the original claim form for submission to the Johns-Manville
Trust. In that application, they stated that Harry Kananian was a shipyard laborer working in
direct contact with asbestos , mentioning Thermobestos pipe covering, 85% Magnesia Block, and
500 Cement. While these Johns-Manville products may have been previously installed on ships
where he slept, there is no evidence that Harry Kananian ever worked with these products. This
fiction, of course, improved chances of recovery from the trust, but was not based on Mr.
Kananian's work history, client interview(s), or deposition.
3.

Mr. Andreas ' Awareness of the Amendment

When the original claim was presented to this Court by Defendant Lorillard, and its
admissibility urged at the pending trial herein , the Court determined that the claim forms, if
signed and submitted to the trusts, would be admissible. Later on Mr. Andreas questioned the
accuracy of the forms prepared by Early, Ludwick and Sweeney, but not his office:
So yes, I do stand by what we filed in this case. I don't stand by what Early,
Ludwick & Sweeney did, judge. I'll stand by what we filed in this case, but I
don't think it's necessary to go in, but, you know, I understand if the Court's
going to admit something. Aaain„I can deal with what we filed here because I
think it's entirely accurate.
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Hearing Tr. (March 23, 2006), p. 95. Despite Mr. Andreas's pledge to "stand by" the
original Johns-Manville claim form, he had already expressed misgivings about the
Johns-Manville claim form 13 days earlier in an e-mail to his partners:
...But I believe we also overstate Mr. Kananian's exposure by indicating he was
exposed as some type of shipyard worker at HPNSY (he was there one day to
pick up his ship).
These innacurate (sic) claim forms are now going into evidence at trial. I am
forced to try to explain them away as mistakes by clerks or attys (sic). A jury is
going to look down on this type of fabrication by lawyers and can use this
information to dump plaintiffs...
What do you want to do? 1. Give the money back and improve our
chances at trial in a joint and several jurisdiction with pain and suffering
surviving? ... Amended claims could be submitted later to try to recoup
something from the trusts.
--March 10, 2006 e-mail from Mr. Andreas to Group Partners
Indeed, when he stood before this Court on March 23, 2006 and declared that the original
Johns-Manville claim form was "entirely accurate," he knew that his office had already prepared
an amended Johns-Manville claim form on March 22, 2006 with material factual changes; in fact,
he had reviewed it and commented upon the changes to Mr. Poole in his office. Therefore, Mr.
Andreas's representations to this Court on March 23, 2006 were patently false and could only
have been designed to deceive this Court and Lorillard.
The questions surrounding the claim forms prompted the Court to continue the trial
from March 27, 2006 in order to resolve those questions, including. "When plaintiffs' counsel
announced a willingness to stand by, on March 23rd, the claim form that had been previously
presented.. we need to know whether that was inadvertent... or we need to know whether or
not Mr. Andreas was aware or unaware of it." It is now clear that Brayton Purcell submitted an
amended Johns-Manville claim form on March 22, 2006. Mr. Andreas, however, repeatedly
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disavowed having any knowledge at the time of the March 23, 2006 hearing that his firm was
preparing or submitting an amended Johns-Manville claim form. But the subsequently disclosed
e-mails reveal the truth.
At the March 28, 2006 hearing, Mr. Andreas stated to this Court:
For instance, I'm prepared to be sworn right now about that last category about
when did I find out about the amended claim form. And I can tell you, I'll just
tell you right on the record and I'll repeat it under oath at any other point, I did
not know about it when we argued on Thursday, last Thursday (March 23. 2006:
I did not know it had been prepared.
Hearing Tr., p. 177. Similarly, at the hearing on June 1, 2006, Mr. Andreas
maintained his story:
... I became aware actually late, late in the day or in the early evening of the 23rd,
the amended claim forms from Johns-Manville had been sent to me after seven
o'clock Pacific standard time on the night of the 22nd. I didn't read my e-mails
.until I got back from Court late in the afternoon on the 23rd, and at which time I
saw the amended claim form.
Hearing Tr., pp. 10-11. Then, on June 13, 2006, Mr. Andreas told this Court that he did not

become aware that his office was amending the claim form until March 24, 2006:
Now, the sum total of those emails, judge, were basically Mr. Poole attaching a
-copy of an amended complaint [sic] that apparently my office had prepared the
evening of March 22nd, I think it was after seven o'clock PST, and my response
in the morning of the 24th was when I finally got around to looking at this email
because I was in court all day on the 23rd, and I asked simply whether it had been
submitted. And that's the extent of the two emails.
Hearing Tr., p. 12. Mr. Andreas furthered his deception in his testimony under oath at his June

28, 2006 deposition:
Q.

All right. It's your testimony that you were in bed and asleep by 10:19
Eastern Standard Time, which is 7:19 California time, on the evening of
March 22nd; correct?

A.

I was asleep or - yeah. I just don't recall. I wasn't sitting there timing,
you know, when I actually went to sleep, All I know is that I was not_
picking up e-mail, including this e-mail, specifically this e-mail from Mr.
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Poole that came in very late in the day, and apparently he stayed late that
day [Colloquy of counsel]
Q•

But whatever time you went to sleep, you knew, at that time, that your
office had been working on preparing an amended claim form?

A.

No, I did not.

Q.

You knew that your office had been working on that for some time.

A.

No, I did not.

[Objection by counsel]
Q.

When did you first learn that your office has [sic] commenced working on
the John [sic] Manville e-mails [sic]?

A.

Mr. Boggs, we went through this; okay? I knew that it had been
commenced, prepared and submitted - well, I should say commenced and
prepared sometime on the afternoon or evening of March 23rd. I did not
know it had actually been submitted until the next morning, which I think
there's another e-mail that you have.

Andreas Deposition Tr. Qune 28, 2006), at 62:24-64:8.
Brayton Purcell continued the deceit in its amended answers to Lorillard's
Interrogatories, which were signed by Mr. Andreas:
The amended claim form was sent by e-mail attachment to Mr. Andreas after
'7:00 p.m. (PDT) on March 22, 2006 (10:00 p.m. EST). Mr. Andreas did not
receive or review this e-mail until late in the afternoon on March 23 , 2006 , after
he returned from court in Cleveland Ohio. (Emphasis supplied).
On July 11, 2006, Brayton Purcell amended its answer to Interrogatory No. 43, now claiming:
The amended claim form was sent by e-mail attachment to Mr. Andreas after
7:00 p.m. (PDT) on March 22, 2006 (10:00 p.m. EST). Mr. Andreas does not
recall reviewing the attached amended claim form until late in the afternoon on
March 23 , 2006, after he returned from court in Cleveland Ohio. (Emphasis
supplied).
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Despite Mr. Andreas's repeated claims to the contrary, both under oath and before this
Court, it is now crystal clear that he knew that his office was amending the Johns -Manville claim
form on March 22, 2006 at the very latest. Mr. Andreas did , in fact, read his e-mails at 8:57 p.m.
(PST)/11:57 p.m. (EST) on March 22, 2006. When he received an e-mail from Ryan Poole
attaching the amended Johns-Manville claim form on the night of March 22 , he replied to it.
Accordingly, Mr. Andreas knew that Brayton Purcell had prepared and was submitting an
amended claim form before the March 23, 2006 hearing. These e-mails confirm that Mr.
Andreas lied to this Court and testified falsely under oath when he claimed that he did not look
at, read , or respond to Mr. Poole's e-mail until March 23 , 2006 . Eventually , Mr. Andreas
admitted to the truth once this information came to the Court 's attention . He apparently never
expected that the Court would order him to produce the e-mails that exposed his deceit.
4.

Counsel Encouraged Celotex to Resist a Subpoena , Even as it Promised
This Court Full Cooperation

In another attempt to exclude the original claim forms from evidence , Mr. Andreas
argued that there was no evidence that the original claim forms were actually submitted to the
bankruptcy trusts. This Court, therefore , ruled that the claim forms were admissible only if
Lorillard could prove they were actually submitted.
At significant expense, Lorillard obtained commissions from this Court, engaged local
counsel, procured subpoenas from courts in other jurisdictions , and took other steps to comply
with the trusts ' requirements . On March 10, 2006, Lorillard sought an order from this Court
asking Plaintiffs ' counsel to stipulate that the claim forms were submitted to the trusts. Mr.
Andreas told this Court that he did not know if the Early Ludwick claim forms had been
submitted . He also told this Court that he would "welcome" documentation from the trusts
indicating that the claim forms were submitted. Mr. Andreas did this while knowing that his
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firm and Early Ludwick had received money on behalf of Mr. Kananian from all of the trusts.
He attempted to deceive this Court and Lorillard about the filing of these claims in an effort to
further his "win at all costs" strategy.
After the March 10, 2006 hearing, Amy Hirsch, an employee of the Celotex Trust, asked
Early Ludwick to approve the release of the Trust's file for Harry Kananian, and Early Ludwick
then asked Brayton Purcell for guidance. Christina Skubic, a Brayton Purcell attorney, asked Mr.
Andreas how she and Early Ludwick should respond to Ms. Hirsch's inquiry. Mr. Andreas told
her to "urge Celotex to resist."
Ms. Skubic followed Mr. Andreas's instructions and encouraged Celotex to resist
Lorillard's efforts. And, in an internal e-mail dated March 22, 2006, Mr. Andreas stated, "I
would love if Celotex gave these (expletive deleted) a hard time."
The next day, on March 23, 2006, Mr. Andreas told this Court a different story:
There was a letter apparently - I have just been informed of this - a letter that
came from the Celotex Trust and I'm not sure if it was sent to counsel, if they
received it or not. The Celotex Trust ... has a very strong policy ... They take a
position that they're not going to turn this over.... They will resist efforts to do
this independently.... So I don't know what to do at this point.
Hearing Tr., p. 54 (emphasis added). And on March 24, 2006, Mr. Andreas sent an e-

mail to counsel for Lorillard statingI have instructed my paralegal to advise the trust that my office will not be filing a
motion to quash and that to our knowledge neither will Early Ludwick. That is
the best I can do. Celotex may wish to take action on its own, but that is not in
my control.
Then, on March 27, 2006, Mr. Andreas told this Court that his firm was not putting up
any roadblocks. Yet, on March 29, 2006, with Mr. Andreas's knowledge, his firm advised Ms.
Hirsch "that if the trust wants to object they can." This does not equate to the full cooperation
he promised the Court to obtain the various claims forms for Lorillard.
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5.

Counsel Lied to This Court About Producing an Unsigned Copy of the
Original Johns Manville Claim Form During Discovery

Several times Mr. Andreas indicated to the Court that the original claim forms were not
submitted to the bankruptcy trusts. Plaintiffs submitted a claim form signed by Mr. Andreas's
partner, Alan Brayton, to the Johns-Manville Trust in April of 2000. During discovery,
however, Plaintiffs produced an unsigned copy of the original Johns-Manville claim form. Later,
Plaintiffs moved to exclude the original claim forms from evidence. During oral argument, Mr.
Andreas argued that the original Johns-Manville claim form should be excluded from evidence
because, among other things, it was "unsigned." In fact, Mr. Andreas stressed, "It's an unsigned
document, wasn't even executed by an attorney at my office." Hearing Tr. (February 23, 2006),
p. 283.
Mr. Andreas acknowledged that the original Johns-Manville claim form came from
Brayton Purcell's files and was produced to Lorillard during discovery. He argued, "I don't
know whether that claim form was ever actually submitted or not. It was prepared apparently
by my office." Id. After expending time and effort, and incurring expense, Lorillard then
verified that Brayton Purcell had submitted the original Johns-Manville claim form, that Alan
Brayton had signed it, and that Johns-Manville had paid money on the claim. Realizing that his
argument for excluding the original Johns-Manville claim form as "unsigned" would now fail,
Mr. Andreas changed his story and told the Court on March 23, 2006 that he had produced an
executed copy of the original johns-Manville claim form during discovery. Specifically, he
stated, "I believe what we did give them was the executed copy because I'm looking at it right
now. It was executed, had all attachments to it. There's no reason to hold that back." Hearing

Tr., p. 83.
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Later, in Plaintiffs' Amended Responses to Defendant Lorillard Tobacco Company's
Second Requests for Admissions, Brayton Purcell finally admitted that it had produced an
unsigned version of the original Johns-Manville claim form earlier in discovery. Mr. Andreas has
not explained why he produced an unsigned copy of the original Johns-Manville claim form
during discovery or why he told this Court the exact opposite. More importantly, Mr. Andreas
represented to this Court that the original Johns-Manville claim form was unsigned when he
knew that it was signed and submitted, and that his firm had collected money from the JohnsManville Trust.
6.

Brayton Purcell's Influence Over Early Ludwick

Mr. Andreas has continually denied having any control over Early Ludwick or having any
involvement in the preparation of the Early Ludwick claim forms. For example, on March 10,
2006, when asked whether settlement monies had been collected as a result of the claims filed by
Early Ludwick, Mr. Andreas responded, "I don't know. I don't work for Early, Ludwig [sic] &
Sweeney." Hearing Tr., p. 36. On March 23, 2006, Mr. Andreas told this Court, "We didn't
prepare them [the Early Ludwick forms]; we didn't file them... we weren't involved in those at
all." Hearing Tr., p. 61. On March 23, 2006, Mr. Andreas also told this Court, "I've said
repeatedly, I don't work for Early, Ludwick & Sweeney. I don't know what they did in this
case." Id at 138-39. On June 1, 2006, Mr. Andreas told this Court, "[we] keep hearing
references to what Early Ludwick did with their amended claim forms. We hear about 48
Insulations and Celotex and all these others. That has nothing to do with my office." Hearing
Tr., p. 29.
Communications between Brayton Purcell and Early Ludwick prove otherwise. An

intern al Early Ludwick e- mail shows that Brayton P urcell -actually approved all
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of the

payments

that Early Ludwick accepted from the trusts on the original claim forms. And, during his
second deposition, Alan Brayton confirmed that he personally approved at least some of the
Kananians' bankruptcy recoveries obtained by Early Ludwick. See Brayton Deposition Tr. (Oct.
12, 2006), p. 197.
Mr. Andreas's representation that he was not involved with the Early Ludwick amended
claim forms was also false. Indeed, the e-mails show a close coordination between Brayton
Purcell and Early Ludwick to amend the claim forms. On March 24, 2006, Early Ludwick
informed Brayton Purcell that it was working on amending its claim forms at Brayton Purcell's
request. Drafts of the amended claim forms were then sent to Brayton Purcell for review and
approval. A few days later, Mr. Andreas and Bruce Carter both provided Early Ludwick with
specific instructions for editing the claim forms. Early Ludwick incorporated their edits and
submitted the amended claim forms to the trusts.
7.

Claim of Inaccurate Privilege Logs

When the Court first ordered discovery of the materials used to prepare the bankruptcy
claim forms, Mr. Andreas prepared and signed Plaintiffs' original privilege log, which identified
27 e-mails. During his first deposition, Mr. Andreas continually instructed counsel for Lorillard
to "just look at the document," and he stressed, "the document speaks for itself." Andreas
Deposition Tr. Qune 28, 2006), pp 54-57. Mr. Andreas also relied upon the privilege log several
times at the deposition, but he did not mention that it was inaccurate or that each of the 27
entries represented a larger "string" of e-mails containing many undisclosed messages, authors,
and recipients.
Then, during Alan Brayton's deposition, after Mr. Andreas, Mr. Poole and Ms. Skubic

had testified, it became apparent that there were numerous errors in the original privilege log.
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The privilege log misidentified several senders and recipients and failed to include a number of
relevant e-mails.
After the Court required Brayton Purcell to produce the e-mails for in camera review, Mr.
Andreas admitted that the original privilege log was materially inaccurate. Andreas Deposition
Tr. (Oct. 11, 2006), p. 218. Mr. Andreas explained, "I did not involve myself in a detailed review
of the actual e-mails when I prepared the original privilege log." Id. Mr. Andreas could not
even recall if he reviewed the original privilege log for accuracy. Id at 235.
Brayton Purcell produced an amended privilege log after the first log was shown to be at
least incomplete. Mr. Andreas once again decided which e-mails to include in the document,
and he signed it. There were now 81 e-mails listed on the amended privilege log, 54 of which
were not on the original log.
The reason for Mr. Andreas's initial deception became evident after the amended
privilege log was produced. One of the new e-mails was Mr. Andreas's reply to Ryan Poole at
11:57 p.m. (EST) on March 22, 2006. That e-mail proved Mr. Andreas lied to this Court when
he told it that: (1) he was in bed by 10:00 p.m. (EST) on March 22; (2) he did not look at Mr.
Poole's e-mail on March 22; (3) he did not send any e-mails to his office on the evening of
March 22; and (4) he was not aware his office had started preparing an amended Johns-Manville
claim form on March 22, 2006.
Thereafter, Mr. Andreas produced a third, so-called "final amended privilege log,"
containing 12 more e-mails that were omitted from the amended log. Notwithstanding Mr.
Andreas's claim that the third privilege log was the "final" one, after Mr. Andreas's and Alan
Brayton's second depositions, counsel produced still more new e-mails authored by Mr. Andreas
-and Mr. Brayton. See Poole Deposition Tr. (Oct. 13) 2006), at 290-295 After Lorillard filed a
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renewed motion to compel a forensic computer inspection, counsel produced yet another
undisclosed email dated March 23, 2006, dealing with amendment of the claim forms.
Mr. Andreas assured this Court many times that he had produced all of the e-mails owed
to Lorillard; each time, however, those assurances proved false. He amended the privilege logs
only after the Court obtained the underlying e-mails that exposed Mr . Andreas's deception and
after key Brayton Purcell witnesses had been deposed. At best, Mr. Andreas inadvertently
withheld e -mails because Brayton Purcell never engaged in a meaningful review of its files - as it
should have. At worst, Mr. Andreas intentionally withheld responsive documents from
Lorillard. Either way, Mr. Andreas was untruthful when he told this Court, "Brayton Purcell has
done everything on its end to get its obligations for this discovery process completed in a timely
manner." Hearing Tr. (June 15, 2006), p. 8.
8.

Mr. Andreas ' Deposition

There are three areas of concern arising from Mr. Andreas 's June 28, 2006 deposition:
appearance , attitude and veracity. Mr. Andreas appeared in a T-shirt emblazoned with this
message: KILLER SMOKES - KENT CIGARETTES -1952 - 1956 - MADE BY
LORILLARD TOBACCO. The deposition was videotaped . If a lay witness had appeared so
attired for a video deposition , the Court would certainly have been offended - perhaps moved
to censure the witness . For an officer of the court to show such lack of respect is shocking.
Mr. Andreas spent much of the time lecturing opposing counsel, ruling on the propriety
of issues of inquiry, and refusing to answer many questions. His obstructionist tactics
necessitated a resumption of his deposition, and those of other Brayton Purcell witnesses, in
October.
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Of course, the worst aspect of the June deposition is the veracity question. Since the
return e-mail of March 22, 2006 from Mr. Andreas to Ryan Poole clearly establishes that Mr.
Andreas was aware of the amendment of the Johns Manville claim form, his testimony under
oath at his June 28, 2006 deposition is most alarming:

Did you send any e-mails, on March 22nd, to your office on the subject
of the amendment of claim forms?
A.

...Yeah. I sent no e -mail on the 22nd in which I said that the John
Manville claim form should be amended, if that's your question ... No, I
did not.

Q•

...Did you send any e-mails, the evening of March 22nd, to your office on
the subject of John Manville claim forms?

A.

No.

Q.

...Did you receive any e-mails on that evening of March 22nd, from your
office on the subject of John Manville claim forms?

A.

...Right. I did receive an e-mail on the 22nd at, I believe, 7:19 p.m.
Pacific time, from Ryan Poole. I found out about this, of course, the next
afternoon or evening, on the 23rd, when I finally got around to picking up
my e-mail.
I was extremely busy. I was asleep before 10:00 p.m. on the 22nd, which
is before the e-mail arrived. So I'm trying to make this as clear as possible
for you. I wasn't aware that that had actually been sent to me until the
afternoon or evening of the 23rd.

Q.

...But whatever time you went to sleep, you know, at that time, that your
office had been working on preparing an amended claim form?

A.

No, I did not.

Andreas Deposition Tr. Qune 28, 2006), p. 62.
There is simply no justification for these falsehoods. It is one thing, perhaps, to have
imperfect memory; however, when you blatantly create a falsehood (I was asleep at ten o'clock)
to buttress your previous lies, it can only be attributed to a purposeful plan to deceive the Court.
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The bitter irony of all this deception is that it was directed at a relatively innocuous issue,
i.e., when did Mr. Andreas become aware of the amendment? His statement of support for the
original claims form could have been explained or withdrawn or ignored as an obscure issue in a
case fraught with dozens of more compelling issues. But rather than admit that he rashly
supported his firm's original claim form even though he was aware of its impending
amendment, he chose to weave a seemingly endless web of deceit.

What a shame! He

jeopardized his client ' s case and his own reputation because he would not admit to a little
bravado in the heat of the moment.
9.

Obstruction of the Discovery

The Court-ordered discovery of March 27, 2006 was accomplished only after
interruptions , motions and hearings. We need not repeat the previous findings that Plaintiffs'
counsel consistently and persistently obstructed the discovery process, turning what should have
been an orderly examination of the issues into a nine-month saga of frustration. We are
reminded of the Ohio Supreme Court's take on lawyers who stifle the discovery process. In
Cincinnati BarAss'n v. Marsick ( 1998) 81 Ohio St.3d 551, where the attorney at issue failed to
disclose information and caused his client to submit false discovery responses about the
existence of a witness secured by the attorney, the Court stated:
Our system of discovery was designed to increase the likelihood that justice will
be served in each case, not to promote principles of gamesmanship and
deception in which the person who hides the ball most effectively wins the case.

Id., quoting Abrahamsen v. Trans-State Express, Inc. (6th Cir. 1996), 92 F.3d 425, 428-429.
The Court stated further:

A discovery request raises an obligation to produce the evidence sought when it
is relevant and not privileged . Concealing evidence that is clearly requested is
tantamount to deceiving both opposing counsel and the court. We have
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consistently imposed sanctions for lying to clients, to opposing counsel, and to
the court.

Id., citing Disciplinarg CounselA Greene (1995), 74 Ohio St.3d 13, 16, 655 N.E.2d 1299, 1301;
Disga ling Counsel v. Fowerbaugh (1995), 74 Ohio St.3d 187, 658 N.E.2d 237.
The Court concluded that:
The integrity of the individual lawyer is the heart and soul of our adversary
system [that] depends on the integrity, moral soundness, and uprightness of the
lawyer.... There can be no breach or compromise in that essential quality of an
officer of the court without seriously undermining our entire adversary system.

Conclusion
If there is one singular characteristic of the American system of jurisprudence , it is the
relentless pursuit of truth. All of our rules of procedure and evidence are designed to provide
the decision maker with all relevant and trustworthy information so that the controversy can be
decided based upon the truth . The process of gathering and presenting that information is to be
conducted with dignity and civility. When lawyers in Ohio participate in that process, they are
specifically proscribed from engaging in "...conduct involving dishonesty , fraud, deceit or
misrepresentation." 19 Ohio Rev. Code, DR 1-102(A)(4). Attorneys seeking admission to
practice in Ohio must swear that
...I will support the Constitution and the laws of the United States and the
Constitution and the laws of Ohio, and I will abide by the Code of Professional
Responsibility.
'In my capacity as an attorney and officer of the Court, I will conduct myself with
dignity and civility and show respect toward judges , court staff, clients, fellow
professionals , and all other persons.
I will honestly, faithfully, and competently discharge the duties of an attorney at
law."
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The record before this Court indicates that Brayton Purcell institutionally and
Christopher Andreas individually have failed to abide by our rules. They have not conducted
themselves with dignity. They have not honestly discharged the duties of an attorney in this
case. Therefore, they have forfeited their privileges to practice before this Court. The motion
to revoke pm hac nice privileges is granted.
The motion to dismiss is more troubling. Normally, for such egregious behavior as
chronicled herein, there should be consequences. Rule 37 of the Ohio Rules of Civil Procedure
provides for dismissal under such circumstances. If there had been any complicity by any
member of the Kananian family, such a Draconian measure might be appropriate; however, the
family did nothing improper. Furthermore, the current counsel for Plaintiff, Mr. Bruce Carter,
was completely blameless as well. Therefore, the motion to dismiss is overruled.

IT IS SO ORDERED.

JUDGE HARRY
JANUARY 18, 2007
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