
Filed 2/19/08 
 
 

IN THE SUPREME COURT OF CALIFORNIA 
 
 
 

KAREN L. STRAUSS, et al., ) 
 Petitioners, ) 
  ) S168047, S168066 
 v. ) and S168078 
  )  
MARK B. HORTON, as State ) 
Registrar of Vital Statistics, etc., et al., ) 
 Respondents; )   
  )   
DENNIS HOLLINGSWORTH, et al., )  
 Intervenors. ) 
___________________________________ ) 
ROBIN TYLER et al., )  
 Petitioners, ) 
  ) 
 v. ) 
  )  
STATE OF CALIFORNIA, et al., ) 
 Respondents )  
  ) 
DENNIS HOLLINGSWORTH, et al., ) 
 Intervenors ) 
___________________________________ ) 
CITY AND COUNTY OF SAN ) 
FRANCISCO, et al., )  
 Petitioners, ) 
  ) 
 v. ) 
  ) 
MARK D. HORTON, as State ) 
Registrar of Vital Statistics, etc., et al., ) 
 Respondents; )   
  )   
DENNIS HOLLINGSWORTH, et al., )  
 Intervenors. ) 
___________________________________ ) 



  

In In re Marriage Cases, (2008) 43 Cal.4th 757, this court concluded that 

our state Constitution prohibits the state from establishing a statutory scheme in 

which both opposite-sex and same-sex couples are granted the right to enter into 

an officially recognized family relationship that affords all of the significant rights 

and obligations traditionally associated under state law with the institution of 

marriage, but under which the union of an opposite-sex couple is designated a 

“marriage” whereas the union of a same-sex couple is officially designated a 

domestic partnership. Accordingly, we ordered that the definition of marriage 

contained in Family Code sections 300 and 308.5, limiting marriage to only a 

union between a man and a woman, be stricken and invalidated. In so holding we 

further concluded that our Constitution compels a more exacting and rigorous 

standard of review – “strict scrutiny” – when applied to distinctions based on 

sexual orientation.1

Two weeks before Marriage Cases became final, the Secretary of State 

certified that a measure later numbered as Proposition 8 had qualified for the 

November 4, 2008, general election ballot. Proposition 8, which declared that 

“only marriage between a man and a woman is valid or recognized in California” 

was approved by 52.3 percent of the voters, with 47.7 percent voting against. 

Petitioners characterize Proposition 8 as broad and far-reaching, by using 

the citizens’ initiative power to strip an unpopular group of fundamental civil 

rights. They argue this effected a revision to our Constitution, and as such required 

approval of two-thirds of each house of the Legislature before being submitted to 

the voters (See Calif. Const. Article XVIII, sections 1-3). If Proposition 8 were 

held valid, they contend, a simple majority of voters could bring similar measures  
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to eliminate constitutionally guaranteed fundamental rights of any disfavored 

group, thereby turning the concept of equal protection of the law on its head. 

Respondent Intervenors, meanwhile, describe the legal challenge brought 

here as an attack on their own fundamental right to engage in the initiative process 

to restore what they regard as the previous definition of marriage. They argue that 

Proposition 8’s one sentence effected a mere amendment to the constitution, and 

does not bring about the kinds of broad changes in the structure of government 

systems that have in the past been associated with constitutional revisions.     

In deciding this case, we are mindful of the very strong differences of 

opinion that that exist on this issue, and that we recognize as judges and as a court 

our responsibility to put our personal opinions aside and limit our consideration of 

the question to a determination of the constitutional validity of the initiative 

measure.2  

As discussed below, upon review of our decisions construing the initiative 

power, we conclude that Proposition 8 represents a revision to the California 

Constitution. While it is true that our past decisions have construed the 

amendment/revision distinction as turning in part on the magnitude of the 

measure’s effect on the structure of the constitution, we have also stressed that 

“our revision/amendment analysis has a dual aspect, requiring us to examine both 

the quantitative and qualitative effects of the measure on our constitutional 

scheme. Substantial changes in either respect could amount to a revision.” (Raven 

v. Deukmejian, 52 Cal.3d 336, 350 (emphasis added)). We conclude that when a 

simple majority of voters deprives a specific group of citizens, identified on the  
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basis of a suspect classification, of a fundamental right, that represents a change  

“on which the underlying principles of the Constitution rests” (Raven v. 

Deukmejian, supra, at p. 355), and is therefore an attempted revision. (See also 

Roemer v. Evans, 517 U.S. 620, 633 (1996) “The resulting disqualification of a 

class of persons from the right to seek specific protection from the law is 

unprecedented in our jurisprudence.”) 

Our analysis does not end there, however. As discussed supra, a 

constitutional revision ordinarily requires a two-thirds vote of both houses of the 

Legislature, or a constitutional convention, prior to submission to the voters.  

Because our past decisions may not have provided fully adequate notice on the 

distinction revisions and amendments, and due to the substantial time and expense 

initiative proponents spent advancing Proposition 8, we conclude that under these 

extraordinary and unique circumstances the initiative proponents should be 

granted the opportunity to secure legislative approval on a retroactive basis. A 

vote could be conducted quickly, as the issue is familiar to our Legislature, which 

has addressed same-sex marriage in 2005 and 2007. Indeed, legislative 

proceedings on “symbolic” resolutions supporting Proposition 8 are presently 

under way. (See San Francisco Chronicle, February 17, 2009, “Calif. lawmakers 

back Prop. 8 challenge”)3

Accordingly, petitioners’ writ is granted. Judgment is stayed until 60 days 

from issuance of this ruling. If two-thirds of each House of the Legislature 

approves Proposition 8 by April 17, 2009, we shall modify the judgment, deny 

petitioners’ writ, and Proposition 8 shall be valid. We hold in abeyance until that  
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time the issue of marriages performed after issuance of In re Marriage Cases and 

before the passage of Proposition 8 by the voters. 

 

 

       GEORGE, C.J. 

WE CONCUR: 

 
KENNARD, J. 
WERDEGAR, J. 
MORENO, J. 
BEDSWORTH, J.* 
 
 
_____________________________ 
* Associate Justice of the Court of Appeal, Fourth Appellate District, Division 
Three, assigned by the Chief Justice pursuant to article VI, section 6 of the 
California Constitution. (Corrigan, J., not participating. (See Marriage Cases, 
supra, at p. 878 “In my view, Californians should allow our gay and lesbian 
neighbors to call their unions marriages.” Corrigan, J., concurring and dissenting)) 


