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Philip A. “Phil” Harley

September 11, 1947 - July 2, 2009

Consummate trial lawyer, gentleman, mentor, husband, father and friend, Philip
A. Harley – “Phil” to most – died peacefully Thursday afternoon, July 2, after a brief
bout with an extraordinarily aggressive form of malignant melanoma.  He was 61.

Phil was a life-long trial lawyer in the finest sense of that phrase and at the time
of his death was a name partner of Oakland’s Kazan, McClain, Lyons, Greenwood &
Harley, A Professional Law Corporation, a nationally recognized litigation firm focusing
on the representation of those suffering asbestos-related mesothelioma, itself a
particularly virulent form of cancer.  In the latter part of his career, Phil devoted his
professional life to such cases.

As a trial lawyer, Phil had few peers anywhere in the United States.  Since 1990,
he tried more than 100 cases to jury verdicts that totaled hundreds of millions of dollars.
Phil won a plaintiffs’ verdict after a two month trial in late March, 2009; and won another
plaintiffs’ verdict in Alameda County in the fall and winter of 2008.

In and out of Court, Phil always treated witnesses, clients, jurors, judges,
opposing counsel, adversaries and colleagues with the same courtesy, dignity, good
humor and respect.  Perhaps the greatest tribute to Phil’s experience, skill and
professionalism is paid by some of his adversaries in the courtroom.

In words echoed by many, Burnham Brown LLP partner Eric Haas explains that
Mr. Harley was the “consummate trial lawyer” whose first words during jury selection –
that he was “a trial lawyer” – were “unassailable.”   Phil, according to Mr. Haas, was “a
credit to our profession, transcending at least one generation of lawyers who object to
any and everything, afraid to admit the address of a building, reasonable when you
should be and fully capable of pressing an advantage when you should be.”  For those
reasons, “I can’t imagine a better role model or mentor for those who have had the
pleasure to work directly with” Phil.

And Phil, in fact, successfully mentored dozens – if not, hundreds – of young
lawyers during his career.  One such attorney, Carlos Guzman of Berkeley, recalls that
he was at his wit’s end in his legal-job search while awaiting bar-exam results when Phil
called, having selected Mr. Guzman’s resume out of 300.  “A week later I was walking
into court behind him, new shoes squeaking, awed by what opened before me: 
Alameda Superior Court Judge Ken Kawaichi on the name plate, the courtroom packed
to the rafters with at least 75 or 80 other attorneys. ... When Phil walked in, all heads
turned.  I realized then and only then with whom I was.

“Judge Kawaichi took the bench, called a number of matters, quick small bits
taking up less than five minutes each, the typical one or at most two lawyers stepping
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forward about some discovery bickering or another, the judge patiently asking them to
try one more time to work it out and come back next week.  Then ours.

"’Next on the calendar, the Court calls the matter of Don Lee Henderson and
Marlene Henderson v. AC&S, Inc., et al., on for case management conference.  All
parties appearing, please state your appearances.’"
 

“Phil stepped forward.  Three-quarters of the room stood up behind him in the
gallery, in the jury box, along the bar.  Attorneys standing outside in the hall squeezed
their way inside.  Ties and hems were straightened, throats cleared.  

“I remember thinking, as they all seemingly pounced simultaneously forward
upon him with small complaints and even smaller reasons, that this must have been
what it was like to watch the gladiators at the Colloseum in Rome.  I sat dumbstruck,
trying to jot notes, while he dispatched so effortlessly each and every verbal assault and
wailing with poise, intelligence, reason and logic.  I don't remember the judge
disagreeing with him once.  (I came in the next few year to learn that this was not
uncommon.  The Court, regardless of who wore the robe, often saw the reason in his
proposals and nearly always adopted them outright or suggested them not so subtly to
opposing counsel, if even they contested.)  
 

“At end, he literally was the only one still standing.  Various defense counsel had
taken their stand and now sat while designated defense counsel hunched over the
table, scribbling in the various orders from Phil via the Court.  I remember he looked
about the room, not cockily or mockingly, but with that ‘anything else?’ expectant look
he often got as he in two sentences unravelled the enigma you'd spent your morning
trying to unravel.  
 

“And he looked at me, and he smiled.  Slightly kind of raised his eyebrows and
shoulders, barely perceptible, and he walked back past the bar into the gallery, past
me, and said hello to somone and began a quiet conversation.” 

Appropriately, Phil was certified by the National Board of Trial Advocacy as a civil
trial specialist focusing in the area of asbestos, toxic-related cancers and catastrophic
injuries, having been nominated by long-time colleague  Patricia Henle of San
Francisco.  Henle, who formerly tried cases in the late San Francisco Mayor Joseph
Alioto’s law firm, fondly recalls Phil as an “amazing trial attorney [and] friend.  He was
one of the most focused human beings I have met. He did not chit chat. He did not
multi-task.  He got up at some ungodly hour of 4:30 a.m. every darn morning to prepare
for trial. We focused on outlining all of our cross examinations - always. He never used
short cuts. He always kept the interest of the injured paramount.”

Among the landmark cases Phil litigated for his clients were Polensky v.
Kyocera, which produced a multimillion-dollar verdict and is believed to have been the
first successful beryllium premises-liability lawsuit, and Genevieve Gunderson v.
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UNOCAL, which resulted in an $11.5 million verdict for a 72-year-old widow afflicted
with mesothelioma that was caused by asbestos exposures she suffered in the 1950's
from her husband’s body, clothing and personnel effects.

Phil also was the lawyer who tried the case that eventually resulted in the
seminal California Supreme Court decision Hamilton v. Asbestos Corp., Ltd. (2000) 22
Cal.4th 1127.  In Hamilton, a mesothelioma patient successfully obtained a verdict for
his injuries that was then reversed by a panel of the California Court of Appeal for the
First Appellate District on the ground that the relevant statute of limitations commenced
running years earlier, prior to the time when the patient had been diagnosed with his
cancer illness.  The California Supreme Court unanimously rejected the lower appellate
court’s analysis and reinstated the verdict following oral argument by both Mr. Harley
and the late Harry Wartnick, another giant of the plaintiffs’ asbestos-litigation bar.

Phil was a staunch supporter of equality and justice for all, regardless of race,
creed, color, gender or sexual orientation, and he strongly endorsed and encouraged
consumer and environmental-protection legislation and movements.  He established an
endowment at his alma mater, Washburn University School of Law in Topkea, Kansas,
to support trial-related education programs there.

Due to his father’s military service, Phil spent a good portion of his childhood in
Germany.  He completed his undergraduate training and obtained his law degree at
Washburn University, where he was a national finalist in both the National and
International Moot Court competitions.  During law school, Phil was selected Student of
the Year and was a member of the Order of Barristers.  He was first admitted to
practice in Kansas in 1974.

From 1975 through 1979, Phil served as an Assistant Attorney General for the
State of Kansas and was Disciplinary Prosecutor from 1979 to 1980.  After that time, he
was admitted to practice before the U.S. Supreme Court, as well as numerous federal
district and appellate courts.

Phil presented lectures and authored articles for professional audiences
nationwide, including continuing legal education and trial courses addressing ethics in
mass-tort settlements, asbestos-related medical issues, premises liability and recent
trends in asbestos-disease litigation.

Phil is survived by his husband, Mark Kalend, two four-year-old twin daughters,
Sara and True, his mother and two brothers.  Arrangements for a memorial service
celebrating Phil’s life are pending and will be announced at a later date.
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