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1                      P R O C E E D I N G S 

2           THE COURT:  Dreier?   

3           MR. SHIMSHAK:  Good afternoon, Your Honor.  Stephen 

4 Shimshak, Paul, Weiss, Rifkind, Wharton & Garrison, appearing 

5 on behalf of the debtor, Dreier LLP by Mark F. Pomerantz, SEC 

6 receiver for the assets of Marc Dreier.  And included among 

7 those assets are Mr. Dreier's interest in this partnership.  

8 Also appearing with me today is my partner, Brian Hermann.  

9 Your Honor, we have transmitted to chambers and I hope you've 

10 received an agenda letter which outlines the matters that are 

11 before us today.  There are four motions brought on an order to 

12 show cause basis.  And I would like to thank -- my appreciation 

13 to the Court for accommodating us on an order to show cause 

14 basis. 

15           Three of those motions go to important administrative 

16 matters concerning the ongoing functioning of Dreier LLP.  One 

17 of those motions goes as well to some recording requirements 

18 that exist under the bankruptcy rules and the local rules.  And 

19 then finally, there is a motion for the appointment of a 

20 Chapter 11 trustee.  And we would propose today to take up 

21 first the motion concerning the schedule, statement of affairs 

22 and the list of creditors.  And then I will yield the podium 

23 and the floor to Mr. Hermann who will address some of the 

24 operational related motions.  And then we'll come back to the 

25 trustee motion. 
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1           THE COURT:  Go ahead. 

2           MR. SHIMSHAK:  Your Honor, I should advise you as 

3 well that Mr. Pomerantz, the SEC receiver, is attending the 

4 hearing telephonically. 

5           THE COURT:  Okay. 

6           MR. SHIMSHAK:  Let me start with the motion for an 

7 extension of time to file schedules, statement of affairs and a 

8 list of creditors.  As the Court knows from the supporting 

9 materials filed in connection with this motion, we've been 

10 moving expeditiously to get this enterprise into bankruptcy.  

11 There was, in our view, an urgent need to have the protections 

12 of Chapter 11 including the automatic stay and an ability to 

13 begin to administer this partnership with the benefit of the 

14 automatic stay in an orderly and more systematic fashion.  That 

15 need dictated that we move quickly and in moving quickly, we 

16 were unable, given the state of the books and records and the 

17 far flung nature of the Dreier LLP partnership, to complete 

18 schedules, statement of financial affairs and a complete list 

19 of creditors in advance of the filing.   

20           We have requested a forty-five day extension of those 

21 submissions.  We have also agreed that if those can be 

22 completed more quickly, that is, within the forty-five day 

23 extension, we will complete them at that time.  It is an 

24 ongoing effort to try to assemble this information because it's 

25 important for us to get the proper picture of the relationships 
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1 that are beginning to emerge on the creditor side so we are 

2 working away at it. 

3           We have, as with all of the motions, provided advance 

4 copies of the relief that we're requesting to the United States 

5 trustee's office and this was, of course, served on the thirty 

6 largest creditors and other parties in interest including the 

7 SEC and the U.S. attorney's office.  While there was no 

8 requirement that objections be submitted by a date in advance 

9 of the hearing, we have not learned by other means, e-mail or a 

10 telephone call of any objection to this relief.  So we would 

11 ask that the Court would enter the requested relief. 

12           THE COURT:  Is there anyone who wants to be heard in 

13 connection with the motion to extend the time to file the 

14 schedules and statement of financial affairs?  The record 

15 should reflect there's no response.  The motion is granted. 

16           MR. SHIMSHAK:  Thank you, Your Honor.  And in terms 

17 of the protocol for today, we would propose to submit forms of 

18 order to you on all of the motions which have been granted or 

19 otherwise dealt with at the conclusion of the hearing. 

20           THE COURT:  Okay. 

21           MR. SHIMSHAK:  At this point, I yield to Mr. Hermann. 

22           MR. HERMANN:  Good afternoon, Your Honor.  Brian 

23 Hermann from Paul, Weiss, Rifkind, Wharton & Garrison.  The 

24 next motion on the agenda is a motion to pay certain wages, 

25 salary and benefit payments to the remaining employees. 
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1           THE COURT:  How much cash is in the estate? 

2           MR. HERMANN:  If I can turn to the company's 

3 comptroller, who is in the courtroom -- 

4           THE COURT:  Sure. 

5           MR. HERMANN:  -- I can find that out. 

6           THE COURT:  I mean, you want to pay a lot of things.  

7 I'm just curious how much cash you have. 

8           MR. HERMANN:  We have, Your Honor -- and maybe by 

9 background this would be helpful. 

10           THE COURT:  Okay. 

11           MR. HERMANN:  Leading up to the filing of the 

12 petition, we had been in touch with Wachovia who is purported 

13 to be the secured bank lender to the partnership.  And we had 

14 worked out with Wachovia an agreed upon amount of 850,000 

15 dollars that we would use to pay certain necessary expenses.  

16 And we had identified to counsel for Wachovia what those 

17 expenses would be.  As Mr. Shimshak indicated, the urgency of 

18 the filing overtook those discussions and the expenses that 

19 we're seeking to pay today were not capable of being paid prior 

20 to the bankruptcy filing.  And what we're seeking to pay today 

21 is below the 850,000 dollars that Wachovia, I believe, has 

22 agreed to -- subject to some form of cash collateral 

23 arrangement, has agreed to allow us to use.   

24           MR. LUBERTAZZI:  Good afternoon, Your Honor. Joseph 

25 Lubertazzi from McCarter.  I think Your Honor's question was 
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1 how much money is in the cash -- or in the bank accounts.  

2 Dreier LLP maintains a number of bank accounts with Wachovia 

3 Bank and those bank accounts included some trust accounts.  I 

4 think the operating account as of December 8th held 

5 approximately 600,000 dollars, a little bit more.  And I 

6 believe that the receiver in the ordinary course, beginning the 

7 week of December 8th, collected, checks just coming in the 

8 mail, 500,000 dollars plus.  So in the estate right now should 

9 be more than a million dollars. 

10           THE COURT:  Okay. 

11           MR. LUBERTAZZI:  I don't know what additional sums 

12 may have come in in the last few days.  And that's just the 

13 operating account, Your Honor.  That does not speak to any 

14 trust account. 

15           THE COURT:  I didn't mean to include the trust 

16 account.  Go ahead. 

17           MR. HERMANN:  So subject to some arrangement being 

18 worked out with Wachovia, which I think Mr. Lubertazzi will 

19 want to address in a few minutes, respecting the ability to 

20 access the cash to actually pay these amounts, we believe we 

21 have sufficient funds to pay them.  The amounts are the typical 

22 -- in many cases -- I think in all cases, kinds of things that 

23 Your Honor, I'm sure, is used to seeing.  There's only 

24 seventeen employees remaining at Dreier, two of whom are 

25 attorneys who are helping to deal with the still existing 
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1 client files that need attention.  The remainder are support 

2 staff that are critical, in our view, and that is, in the 

3 receiver's view, to really winding this down in an orderly 

4 fashion.  And in order to pay those remaining employees what 

5 they're owed on a pre-petition basis, including related 

6 withholding taxes, in order to ensure that they have medical 

7 insurance at least through the end of the year, in order to 

8 ensure that they have continued access to their flex spending 

9 accounts to which these employees have made contributions, to 

10 ensure that their 401K plan is funded with money that has been 

11 deducted not only from their paychecks but also paychecks of 

12 former employees -- 

13           THE COURT:  That's the question I had about the 401K 

14 whether it was the employer's contribution or the employees' 

15 money. 

16           MR. HERMANN:  These are the employees' contributions. 

17           THE COURT:  Okay.  So they're essentially trust 

18 funds? 

19           MR. HERMANN:  Correct.  And in addition, we seek 

20 payment of the malpractice insurance premium for a few reasons.  

21 One is we think it's money well spent in order to allow for a 

22 pot of money to exist potentially if there are malpractice 

23 claims that are going to be asserted against Dreier LLP. 

24           THE COURT:  Do the policies cover the claims as they 

25 are made or is the policy, in effect, for instance, when 
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1 malpractice occurs the policy that covers? 

2           MR. HERMANN:  I think it's claims made.  I believe 

3 it's claims made.  Within sixty days?  After termination of the 

4 policy. 

5           THE COURT:  Okay.  

6           MR. HERMANN:  In addition, Your Honor, we do have, as 

7 I mentioned, two attorneys still working at the firm who, it is 

8 our belief, probably would not be comfortable -- I say that 

9 with some degree of confidence -- would not be comfortable 

10 continuing to work absent some form of insurance.   

11           And so, we believe, each of these are appropriate, 

12 necessary and more than authorized under the circumstances.  

13 And again, subject to Wachovia's consent, we would seek to pay 

14 these.   

15           THE COURT:  All right.  Is there anyone who wants to 

16 be heard in connection with this application? 

17           MR. LUBERTAZZI:  Yes, Your Honor, on behalf of the 

18 bank.  And again, Joseph Lubertazzi.  Your Honor, Wachovia, 

19 prior to the bankruptcy being filed, was the pre-petition 

20 lender to the Dreier LLP law firm.  And on that particular 

21 credit facility, there's some letters of credit that are 

22 outside, which I'll tell, Your Honor, and there's also some 

23 loans to Mr. Dreier personally. 

24           But as far as Dreier LLP is concerned, Wachovia is 

25 owed approximately fifteen million dollars.  The collateral for 
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1 that loan is solely the accounts receivable and the work in 

2 process and the proceeds.  We do not have a blanket lien on the 

3 assets of the law firm.  We appeared before Judge Castel in the 

4 district court on December 8th and obtained an order, ex parte 

5 injunction, freezing our liquid collateral, so to speak.  That 

6 was on the morning of December 8th.  And the SEC commenced its 

7 action later that afternoon and Mr. Pomerantz was appointed.  

8           Since that date, we've been trying to cooperate -- 

9 and I commend the receiver and his staff for the amount of time 

10 they've been putting in.  We've been trying to cooperate with 

11 the receiver and try to make the best of it, so to speak.  

12 Earlier this week, the receiver thought that he had an urgent 

13 need for funds.  This was before the bankruptcy was filed.  And 

14 as Mr. Herman alluded to, we had an understanding that the 

15 receiver could take 800,000 dollars of Wachovia's collateral 

16 and use it for other purposes.  And in consideration for that, 

17 Wachovia requested the receiver to sign, and he did, a security 

18 agreement granting Wachovia a blanket lien on the assets of 

19 Dreier LLP but limited to the money that was actually used by 

20 the receiver. 

21           THE COURT:  It's essentially a replacement lien under 

22 a cash collateral order. 

23           MR. LUBERTAZZI:  That's where I was going, Your 

24 Honor.  And that security agreement was signed December 15th.  

25 I do have copies of it today.  And my firm filed the UCC 
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1 financing statement that evening before the bankruptcy was 

2 filed. 

3           Mr. Hermann can speak further to what has been going 

4 on with the cash.  But apparently the 800,000 dollars that we 

5 agreed upon on certain line items, the money was not actually 

6 expended pre-petition.  So that Wachovia and the receiver staff 

7 was -- continued to seek.  We are not objecting to the relief 

8 that the receiver is seeking both on the wages order and on the 

9 critical vendor order.  The issue for Wachovia is the normal 

10 replacement lien that a secured creditor would get to the 

11 extent that there is a diminution or use of Wachovia's 

12 collateral.  This is not a firm that's going to continue to 

13 generate accounts receivable or a work in process.  I do have 

14 UCC searches of Dreier LLP and I've shared those with the 

15 receiver.  By and large, there are no other secured creditors 

16 out there.  There's some equipment leases, Canon Financial.  

17 The unknown for Wachovia is what are the other assets I'm 

18 getting a blanket lien on and, subject to Your Honor's 

19 approval, what are the other assets I'm getting a lien on and 

20 what is the value of assets because by us not objecting to the 

21 dollars that the debtor is looking for today, in my opinion, my 

22 collateral is diminished.  And I'm getting a replacement lien 

23 on something, hopefully something that has a value equal to or 

24 greater.  And it's been -- 

25           THE COURT:  Except that the receiver or a trustee is 
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1 going to collect the accounts receivable and reduce it to cash 

2 which would be your cost if he didn't do it. 

3           MR. LUBERTAZZI:  Correct.  But the malpractice 

4 insurance, the 401K and those other items -- and if you break 

5 it down -- so what we've been trying to do, and Your Honor may 

6 have some sense of the time demands on everyone over the last 

7 couple weeks, is the -- and there's no application to use of 

8 cash collateral today.  But what I would be asking the Court 

9 for -- I don't have an objection to the allowance of what the 

10 receiver or the debtor is asking for.  What I would be seeking 

11 is a replacement lien, the normal replacement lien that a 

12 secured creditor would get, so that we can deal with these 

13 emergencies and payroll.  I am not looking to prime any 

14 existing lienholders.  I am -- I'm trying to think what -- I 

15 try to keep it very garden variety, Your Honor.  We've drafted 

16 an order.  But basically, we're dealing with today.  Depending 

17 on the outcome of different proceedings today, different 

18 motions today, Wachovia is prepared to sit down with whatever 

19 party in interest speaks on behalf of the debtor and look 

20 forward.  Because this payroll that's being sought is just, I 

21 think, through December 15th.  So people continue to work.  I 

22 don't know if there's occupancy expense.  And from my side, as 

23 a bank and what I'm getting a replacement on, I don't know what 

24 exists or the value.  So we've been trying to handle the 

25 emergencies as best we can. 
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1           THE COURT:  Okay. 

2           MR. HERMANN:  Your Honor, we have no objection to the 

3 granting of a replacement lien.  In fact, we have been 

4 negotiating the form of a cash collateral order but, as you 

5 might imagine, the overwhelming task at hand has prevented that 

6 from being before Your Honor today. 

7           THE COURT:  Would you have a problem if we reached 

8 that point of, subject to memorialization, getting a 

9 replacement lien on the record and the debtor's post-petition 

10 assets? 

11           MR. LUBERTAZZI:  I'm fine with that, Your Honor.  I 

12 do have ten copies of a proposed form of order that I can pass 

13 out or file.  If, depending on what happens today -- and I know 

14 there's a motion on to appoint a trustee.  If Your Honor 

15 appoints a trustee, if Your Honor doesn't appoint a trustee, 

16 whatever may happen, the debtor has to spend money next week.  

17 So we have to enter into immediate negotiations.  Someone has 

18 to file an application for use of cash collateral.  So we're 

19 trying to cooperate with the receiver while at the same time 

20 protect our position. 

21           THE COURT:  Okay.   

22           MR. HERMANN:  Your Honor, if it's acceptable to the 

23 Court and to Wachovia's counsel, we would be happy if the Court 

24 would so order the record and we can finalize the cash 

25 collateral order or either the receiver or, if there's a 
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1 trustee, the trustee, depending on the timing. 

2           THE COURT:  All right.  Why don't we go through what 

3 it is you propose to spend and then we'll have a sense of the 

4 amount of money we're talking about. 

5           MR. HERMANN:  Okay.  The exact numbers, Your Honor, 

6 are as follows.  For wages through the petition date for the 

7 seventeen remaining employees, approximately 97,000 dollars.  

8 The withholding taxes and other withholding items calculate to 

9 roughly 22,000 dollars.  The insurance premium for the medical 

10 insurance is roughly 160,000 dollars.  The administrative   

11 fees -- 

12           THE COURT:  Can I ask you?  Have you tried to medical 

13 insurance for just the employees that are remaining? 

14           MR. HERMANN:  We have not yet but we intend to 

15 immediately look into that because we recognize that it's not 

16 in the interest of the estate to spend this much money to cover 

17 seventeen employees.   

18           THE COURT:  Okay. 

19           MR. HERMANN:  There's an administrative fee to the 

20 administrator of the flex spending account for the employees 

21 which amounts to roughly 4100 dollars.  The 401K contributions 

22 amount to roughly 168,000 dollars.  And then the insurance 

23 premium for the malpractice insurance amounts to roughly 

24 214,000 dollars.  And that is what we're seeking to pay under 

25 agenda item number 2 which is what we're calling the wage and 
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1 related expense motion. 

2           THE COURT:  Help me with the math.  What does that 

3 total? 

4           MR. HERMANN:  The math in total, if you take into 

5 account the next motion which we're seeking to pay 1400 dollars 

6 approximately, calculates to 665,985 dollars. 

7           THE COURT:  Okay.  And tell me why you have to pay 

8 this money today or in the very near future. 

9           MR. HERMANN:  Your Honor, with respect to the 

10 employees, these employees were supposed to be paid on December 

11 1st.  And these are people who their firm has just imploded.  

12 They recognize that this is not a long term situation for them.  

13 We need them desperately to assist with the wind down.  And we 

14 think that it is absolutely necessary that they be paid because 

15 if they're not, I think they're going to lose confidence 

16 quickly that it's in their interest to stay on.  And if we lose 

17 these people, I think it will clearly make the receiver's job 

18 more difficult, but, more importantly, if there's a trustee, 

19 it'll make that person's job all the more difficult.   

20           There is one employee -- all of these employees' 

21 payments are underneath the statutory priority, the 10,950 

22 dollar priority with the exception of one who is owed 15,384 

23 dollars roughly.  That is the one remaining partner -- or, 

24 quote, partner, of the firm.  And we believe it's necessary to 

25 retain him to deal with the still live client files that remain 
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1 with the firm to help out with sorting through the files for 

2 privilege issues, to help with dealing with client calls.  And 

3 we need some functioning senior attorney to be able to deal 

4 with those things. 

5           THE COURT:  Okay.  Is there anyone who wants to be 

6 heard in connection with this motion? 

7           MS. HOROWITZ:  Your Honor? 

8           THE COURT:  Step up.  Identify yourself and tell me 

9 who you represent. 

10           MS. HOROWITZ:  Elizabeth Horowitz from Willkie Farr & 

11 Gallagher.  We represent 360 Network USA Inc.  360 and its 

12 unsecured creditors are beneficiaries of certain trust funds 

13 held by the debtor.  We just had one issue with the health 

14 insurance.  We understand that the Court pointed out that they 

15 need to be paid in a lump sum.  We were just hoping that some 

16 language could be added to the order reserving the debtor's 

17 right to seek the amounts that were paid to the other employees 

18 that are not necessary to the wind down.   

19           THE COURT:  Well, does anybody have a problem with 

20 that order with that language?  I don't know what it's affected 

21 but I don't have a problem with the language.  And what I would 

22 also do is if I approve it, I'll authorize but not direct the 

23 receiver of the trustee to make the payment because maybe in 

24 the next few days you can find cheaper health insurance just 

25 for the seventeen people.  The same would be true of the wages.  



212-267-6868 516-608-2400
VERITEXT REPORTING COMPANY

21

1 If somebody leaves and they're no longer necessary. 

2           MR. HERMANN:  That's fine.  I think the order already 

3 says that it's authorizing but not directing.  But we don't 

4 have a problem with -- 

5           THE COURT:  Okay. 

6           MR. HERMANN:  -- inserting that kind of language. 

7           THE COURT:  All right. 

8           MS. HOROWITZ:  Thank you. 

9           MR. REISMAN:  Your Honor, Stephen Reisman, Curtis, 

10 Mallet-Provost, Colt & Mosle.  Your Honor, I am the          

11 to-be-appointed post-confirmation representative of the 360 

12 Networks stayed by Judge Gropper.  A letter was sent by Judge 

13 Gropper -- 

14           THE COURT:  So you really represent the interest of 

15 Ms. Horowitz? 

16           MR. REISMAN:  Correct and the creditors of that 

17 estate as well. 

18           THE COURT:  Okay. 

19           MR. REISMAN:  There were some thirty-eight to forty 

20 million dollars in escrow that is no longer there.  I rise not 

21 to oppose the relief that's requested but for some reservation 

22 of rights and clarification points.  One is Ms. Horowitz' point 

23 which, I think, is well taken and is a point I was going to 

24 make.  So that's one of the reasons.  It was well taken.  

25           Two is we're not sure where these funds came from 
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1 that are in the operating account.  I don't know if Mr. 

2 Shimshak and his clients can say that and, frankly, they can't.  

3 And I compliment them on the job that they're doing under very 

4 difficult circumstances here but our concern is that to the 

5 extent that these are escrow funds that went from an escrow 

6 account to the operating account then if the money goes out 

7 then you're not going to get it back.  So we're concerned about 

8 that fact.  We understand that employees have to be paid, that 

9 malpractice has to be covered.  But I rise just to make that 

10 point be known.  And with respect to future expenditures of 

11 clients, I would ask that a statement be made, if it could be 

12 made by the trustee, if one is appointed, I don't want to get 

13 ahead of ourselves today, or by Mr. Pomerantz that they've done 

14 some diligence as to the funds that are collected.  It may be 

15 easier because we know that checks are coming in to the estate 

16 for payment of probably legal fees or reimbursement of whatever 

17 and that those funds may be much clearer as to whether they're 

18 payment of legal fees or, in fact, escrow funds. 

19           The second is I think there should be a reservation 

20 of rights of the creditors' committee if one is appointed in 

21 this case or of a committee to look at the relief that's being 

22 granted today.  I realize it's very difficult to go and get 

23 money back from insurance companies -- 

24           THE COURT:  Are you talking about in terms of the 

25 Wachovia lien whether they actually have a lien? 
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1           MR. REISMAN:  Wachovia lien.  And I don't think 

2 Wachovia, knowing Mr. Lubertazzi and his client, are going to 

3 have any issue with respect to that.  I would ask with respect 

4 to the relief that's granted today that the creditors' 

5 committee is given just a full reservation of rights to look at 

6 that.  I understand that they're not going to be able to get 

7 money back from employees and we want the employees to be paid.  

8 They're necessary and we accept the comments that have been 

9 made.  I accept the comments that have been made and the 

10 critical nature of those employees.  But to the extent that 

11 they can't find any health insurance at a cheaper rate for the 

12 seventeen employees and money has to go out to pay for the 

13 insurance of all of the employees, right, we want them to be 

14 insured.  But should there be an offset claim or rights of 

15 offset that the estate may have against such employees that 

16 there should be a reservation of rights as to that amount.   

17           We're not dealing here with large dollars in the 

18 scope of cases.  But in this particular case, there doesn't 

19 seem to be a lot of money either.  So every dollar is, in fact, 

20 meaningful. 

21           Excuse me one moment.  Those are my comments, Your 

22 Honor. 

23           THE COURT:  Okay.  Anyone else want to be heard?  All 

24 right.  I'll approve the payment -- let's start with the wages.  

25 Essentially, I'm going to approve what you're seeking but with 
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1 different reservations or -- let me express my concerns.  

2 You're authorized to pay the wages to the seventeen people who 

3 are remaining who are obviously necessary to the receiver or 

4 the trustee's efforts to liquidate whatever assets can be 

5 liquidated.   

6           With respect to the withholding taxes and the payroll 

7 taxes, the withholding and employees' portion of the income tax 

8 deductions aren't even property of the estate, the trust fund.  

9 So you can pay that.  And with respect to the employer's 

10 portion, you can certainly pay the IRS and the state of New 

11 York if those are the two taxing entities, the employer's 

12 portion of the payroll taxes. 

13           With respect to the pre-petition medical benefits, 

14 I'll approve it but there's no intention here to benefit the 

15 people who are not at the firm.  And if you can get cheaper 

16 medical insurance for the people who are there, by all means, 

17 do it.  And I don't have a problem with the reservation of 

18 rights language, whatever you can do with it, but I do want to 

19 make it clear that there's no intention to confer a benefit on 

20 people who aren't there.  This is just the way the situation 

21 breaks out. 

22           With respect to the flex spending account, that's my 

23 understanding but that's the employees' money anyway, is that 

24 right?  How does that work? 

25           MR. HERMANN:  No.  This is a fee to the administrator 
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1 of the flex spending account. 

2           THE COURT:  Okay.  All right.  But it is really de 

3 minimis.  And with respect to the 401K plan contributions, 

4 those are employee funds, aren't they, so those are the trust 

5 funds that are not property of the estate. 

6           Now, the malpractice insurance, you're buying 

7 basically another month? 

8           MR. HERMANN:  The -- I'm told the malpractice 

9 insurance will carry through February 2nd.  And it will also 

10 enable the company, should it decide, to purchase a tail at an 

11 additional cost but that would cover an additional period so 

12 that to the extent claims are made during this longer period 

13 there would be the insurance pot available to satisfy those 

14 claims if they're successful. 

15           THE COURT:  All right.  I'll authorize the payment of 

16 the professional liability insurance.  It's necessary to 

17 protect the estate and as long as Wachovia is willing to allow 

18 the use of its cash collateral for that purpose, I'll approve 

19 that also. 

20           Now, with respect to the critical vendor motion -- 

21           MR. HERMANN:  Yes. 

22           THE COURT:  -- what's this?  1400 dollars? 

23           MR. HERMANN:  Yeah.  It's probably the smallest 

24 critical vendor motion Your Honor has seen in a while.  It's 

25 for one vendor.  The vendor provides backup server tapes to the 
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1 firm on a weekly basis and is there to back up the computer 

2 files so that to the extent there's an accident or the files 

3 are somehow corrupted or jeopardized, there's a backup in place 

4 which we think, in this case, is particularly critical.  And 

5 the vendor has indicated that absent payment they will not 

6 supply the backup tapes.  And we need the backup tapes in order 

7 to perform the backup.  And so that's what the 1400 dollars is 

8 for. 

9           THE COURT:  Does anybody object to that?  The record 

10 reflect there's no response.  I'll authorize that.  And pending 

11 the receipt of an order, I'll authorize Wachovia's consent the 

12 use of its cash collateral to the extent it's determined that 

13 it ultimately has a lien on this collateral or a lien on the 

14 property.  I'll grant Wachovia a replacement lien on all of the 

15 debtor's assets that are not otherwise liened.  Is that 

16 acceptable to Wachovia? 

17           MR. LUBERTAZZI:  It is, Your Honor. 

18           THE COURT:  Is that acceptable to the receiver? 

19           MR. HERMANN:  It is, Your Honor. 

20           THE COURT:  All right.  The record will be so 

21 ordered.  And why don't you get me an order that embodies those 

22 terms?  Just pass it around to the U.S. trustee.  Okay? 

23           MR. HERMANN:  Thank you, Your Honor.  If we can, we'd 

24 like to, while everybody's gathered today, see if we can do 

25 that in court even if it means interlineating the order just 
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1 because it's important, given, particularly, Christmas coming 

2 up, that these employees know that they're going to get paid. 

3           THE COURT:  Okay. 

4           MR. HERMANN:  Thank you, Your Honor.  I'm going to 

5 yield the podium to Mr. Shimshak who will present the motion 

6 for the appointment of a trustee. 

7           THE COURT:  Go ahead. 

8           MR. SHIMSHAK:  Thank you, Your Honor.  As you know, 

9 Mr. Pomerantz, on behalf of Dreier LLP, have moved for the 

10 appointment of a Chapter 11 trustee in this case.  The 

11 supporting facts for the motion are recited in Mr. Pomerantz' 

12 affidavit.  And they essentially confirm the emerging account, 

13 which you can read every day in the newspapers about the state 

14 of things at Dreier LLP.  We do not have, as often happens in 

15 these cases, a wind down committee or anything of that sort 

16 comprised of former partners.  There are two partners who are 

17 continuing to assist the firm, as Mr. Hermann indicated, but 

18 most of the partners at Dreier LLP have made the decision to 

19 try to get on with their professional lives as best they can.  

20 And it has fallen to the receiver to oversee the wind down of 

21 the firm. 

22           As Mr. Pomerantz recites, there are increasing 

23 creditor pressures that are typical on a situation of this 

24 sort, demands for payment, the beginning of the exercise of 

25 remedies by landlords and other parties in interest.  All will 
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1 have the effect if those measures were not blocked by the 

2 automatic stay of greatly reducing the estate.  So now we have 

3 the automatic stay in place and we have the breathing space.  

4 Attention has to turn to the orderly and, I underscore, cost 

5 effective administration of this estate.   

6           Counsel for Wachovia spoke earlier about the size -- 

7 the amount of money in the bank account.  But the truth is that 

8 the dimensions of this estate are essentially unknown at this 

9 time because of the inner relationship of the affairs of Mr. 

10 Dreier and the partnership.  And there is a great deal of 

11 sorting out that needs to be done.  And there is a great deal 

12 that needs to be investigated in terms of the relationship of 

13 parties to the operation of the firm and to Mr. Dreier. 

14           The receiver has determined that the most effective 

15 way for that to be done is through a Chapter 11 trustee.  And a 

16 Chapter 11 trustee, he underscores, who would have expertise in 

17 this area, expertise in the sense of understanding the 

18 Bankruptcy Code, understanding the avoidance powers, 

19 understanding all of those issues.  But also the support of a 

20 law firm that can discharge all of this free of conflicts and 

21 free of the need to work around conflicts in a fashion that, 

22 frankly, neither the receiver nor Paul Weiss are able to do.  

23 As the parties who are emerging in this matter begin to 

24 surface, we see, frankly, many of our current clients on the 

25 list.  So it became apparent to us that we had to find a 
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1 workable way that would protect the best interest of the 

2 creditors and insure the orderly administration of the estate.   

3           So we move for the appointment of a Chapter 11 

4 trustee under Section 1104(a)(2) which is the best interest of 

5 creditors, equity security holders and other interest of the 

6 estate grounds.  It seems to us to cover the situation.  

7 Admittedly, there are other grounds that one could have listed 

8 but we were operating on the information that we had.  And one 

9 thing was apparent to us and that was that the appointment of a 

10 trustee on this basis was warranted in these circumstances.  

11           I stressed the importance of the cost considerations 

12 and the effective administration.  And I know that this is a 

13 matter that Mr. Pomerantz is very sensitive to in the discharge 

14 of his duties as an SEC receiver both for Mr. Dreier 

15 personally, but also for the assets of Mr. Dreier which include 

16 his interest in this firm.  And I know that Mr. Pomerantz wants 

17 to address the Court and those here today and identify some of 

18 the concerns and some of the reasons, the personal reasons, for 

19 the decision to seek the appointment of a Chapter 11 trustee. 

20           Mr. Pomerantz? 

21           MR. POMERANTZ (TELEPHONICALLY):  Yes.  Unfortunately, 

22 I've been hearing about every other word of the proceeding so 

23 you'll forgive me.  But it is very, very important to be able 

24 to round up assets and to make sense out of a very complicated 

25 welter of facts in the most economic and efficient way 
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1 possible.  I'm very concerned that for whole life -- to keep 

2 doing that is, frankly, not the most economical and efficient 

3 manner in which to deal with all of the competing interest and 

4 the complicated facts that need to be sorted out.  And it seems 

5 to us that a bankruptcy trustee would be ideally situated to 

6 take on this assignment, in particular, with respect to the 

7 interest of Dreier LLP.  There's a huge amount of commingling 

8 between those interests as a financial matter and as a factual 

9 matter with the interest of Marc Dreier.  And we are trying to 

10 understand those relationships as best we can in the small 

11 amount of time that's passed at this point. 

12           THE COURT:  Thank you. 

13           MR. SHIMSHAK:  Thank you, Mr. Pomerantz.  I would 

14 also like to advise Your Honor that we have worked closely with 

15 the U.S. trustee's office giving them advance notice of our 

16 intention to file this motion.  They've had an opportunity to 

17 review it and we've kept them apprised of the situation as it 

18 develops.  And while I won't presume what's been going on in 

19 their office, I will presume that I know that they are working 

20 on the decision of who would be the interim trustee. 

21           There's a separate grounds for relief in the motion, 

22 a companion ground, which is that until such time as the 

23 interim trustee is appointed, we want to be sure that Mr. 

24 Pomerantz will continue to perform his function on behalf of 

25 Dreier LLP.  He's nominally under the receivership order 
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1 custodian for the assets.  And we want to ensure that the 

2 provisions that require an immediate turnover are implemented.  

3 Now, in fact, if you look at the Code, they seem to talk about 

4 an immediate turnover to a trustee.  And if there isn't a 

5 trustee, perhaps there's not a need for that kind of relief.  

6 But out of an abundance of clarity, we wanted to make sure  

7 that -- 

8           THE COURT:  I suppose there's a debtor-in-possession 

9 at this point. 

10           MR. SHIMSHAK:  Well, there we go.  We have that    

11 and -- he'd turn it over to himself in some sense.  But we 

12 wanted to make sure that if there was any question of an 

13 obligation to do so, we would be relieved of that at least as 

14 of the time of the granting of this motion and pending the 

15 appointment of the trustee.  We believe the appointment of a 

16 trustee is in the best interest of the estate and the creditors 

17 and we respectfully request that the Court grant the motion. 

18           THE COURT:  Okay.  Is there anyone who wants to be 

19 heard? 

20           MR. ZIPES:  Good afternoon, Your Honor.  Greg Zipes 

21 from the U.S. trustee's office.  With me is my colleague, Linda 

22 Riffkin. 

23           THE COURT:  How do you do? 

24           MR. ZIPES:  Your Honor, my office has no objection to 

25 this motion.  We have been receiving many inquiries expecting a 
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1 trust and becoming a trustee.  We started to explore 

2 backgrounds of various candidates without presuming that this 

3 order would be granted.  But the U.S. trustee is prepared to 

4 move quickly with respect to this. 

5           THE COURT:  When do you think you could name someone? 

6           MR. ZIPES:  I don't want to say exactly but it would 

7 probably be within the next week. 

8           THE COURT:  Okay.  Is there anyone else who wants to 

9 be heard? 

10           MR. LUBERTAZZI:  Your Honor, on behalf of Wachovia, 

11 we don't take a position vis-a-vis a trustee.  But if -- the 

12 appointment of a trustee.  But if it takes a week, as I 

13 understand it, Your Honor is authorizing some payment today.  

14 Presumably bills are being incurred next week.  So Wachovia is 

15 prepared to sit down and look at a more formal cash collateral 

16 application.  But any delay in the selection of a trustee or -- 

17 we're going to be doing this again.  And you have the holidays 

18 this weekend. 

19           THE COURT:  Okay.  Anyone else?  I'll grant the 

20 motion to appoint a trustee.  It's certainly in the best 

21 interest of the creditors, the estate and, I suppose, to the 

22 extent there is equity in the estate, to the shareholders.  I 

23 read the press reports also.  I probably don't know anything 

24 more than you.  But obviously, Mr. Dreier is not capable of 

25 managing the debtor at this point.  So I'll grant that motion.  
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1 I'll also relieve the receiver pending the appointment and 

2 qualification of a Chapter 11 trustee of the obligation to turn 

3 over any property of the estate.  In fact, it's probably safest 

4 if Mr. Pomerantz just holds onto it until a trustee is 

5 appointed. 

6           MR. SHIMSHAK:  Thank you, Your Honor. 

7           THE COURT:  Okay.  Is there anything else? 

8           MR. SHIMSHAK:  No, Your Honor.  There's nothing else 

9 today.  Thank you. 

10           THE COURT:  All right.  If you have orders with you, 

11 you can drop them off.  When are you going to have your cash 

12 collateral application ready? 

13           MR. HERMANN:  Your Honor, it would be our intention 

14 pending the appointment of the trustee to continue to work with 

15 Wachovia.  And if we can get one on file -- 

16           THE COURT:  So I'll give you an emergency hearing 

17 date if you want that.  Do you want that? 

18           MR. HERMANN:  I think we should. 

19           THE COURT:  But you're going to have to file the 

20 application first.  When do you want that -- you want it 

21 Wednesday morning? 

22           MR. HERMANN:  Wednesday morning, yes.  Your Honor, 

23 the only issue on that -- if we have to be here Wednesday 

24 morning, I understand.  That's not an issue.  But one of the 

25 big items for Wachovia is what am I getting a lien on and 
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1 what's the value.  So in terms of the receiver filing an 

2 application, I do need that information.  And again, the 

3 receiver's been inundated and the receiver and staff has been 

4 very good in getting us information.  But I don't want the 

5 receiver to forget that issue. 

6           THE COURT:  All right.  Why don't we do this?  

7 Deliver an application to my office and I'll schedule a hearing 

8 as I would do with any other case. 

9           MR. HERMANN:  Okay. 

10           THE COURT:  Okay? 

11           MR. SHIMSHAK:  Thank you, Your Honor. 

12           MR. HERMANN:  Thank you, Your Honor. 

13           THE COURT:  Thank you. 

14           MR. HERMANN:  Your Honor, I think there's one more 

15 housekeeping item.  Your Honor may be questioning or may be 

16 not.  Where is Mr. Dreier and will Mr. Dreier himself be the 

17 subject of a bankruptcy case.  We are exploring whether or not 

18 it makes sense or is even possible for the receiver to commence 

19 such a case.  We, frankly, have our doubts.   

20           THE COURT:  You're not going to get very much 

21 disclosure out of him. 

22           MR. HERMANN:  Right.  Although Mr. Pomerantz has met 

23 with him and I think has another meeting scheduled at least 

24 with some of our colleagues.  But it is our intention to do the 

25 best we can to try to get Mr. Dreier either cooperatively or, 
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1 if not cooperatively, in some involuntary fashion also into a 

2 bankruptcy case 'cause we think, for the same reason, that 

3 makes sense as well.  And we just wanted to alert Your Honor of 

4 that. 

5           THE COURT:  What about these other affiliated 

6 entities that I've read about? 

7           MR. HERMANN:  We have been examining them one by one.  

8 Frankly, there is some that -- and the analysis is incomplete.  

9 But there are some that we believe, at least some, that can 

10 viably function independent of Dreier.  And as long as we are 

11 comfortable that there are no estate assets in those entities 

12 and that those entities are otherwise self-sufficient and the 

13 attorneys at those other firms can make a living and go on with 

14 their lives, we don't want to stand in the way of that.  To the 

15 extent we come across entities that do need to be in 

16 bankruptcy, and we kind of viewed that as secondary to getting 

17 this firm in because this is where the vast majority of the 

18 assets live, we will follow up and file those entities as well. 

19           THE COURT:  Okay. 

20           MR. SHIMSHAK:  I wanted to add one thing in that 

21 regard to Mr. Herman's comments.  And it goes to why we filed 

22 this case as a Chapter 11.  For example, with some of these 

23 satellite entities which may have an ability to function 

24 independently, we at least wanted to preserve the possibility 

25 that to the extent creditor claims follow them, there might be 
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1 some ability for them through a Chapter 11 plan to insulate 

2 themselves from those liabilities through the typical means 

3 that take place in law firm bankruptcies.  So that kind of 

4 forward thinking about the possibilities that were available 

5 under Chapter 11 were some of the primary motives for filing 

6 this case as an 11 rather than a liquidation. 

7           THE COURT:  Okay.  Did you -- 

8           MR. KAUFMAN:  Your Honor, Jack Kaufman for the 

9 Securities and Exchange Commission.  Mr. Hermann covered what I 

10 was going to bring up.  So I have nothing further there. 

11           THE COURT:  See?  He always does.  All right.  Thank 

12 you very much.  

13           MR. HERMANN:  Thank you, Your Honor. 

14           MR. SHIMSHAK:  Thank you, Your Honor. 

15      (Whereupon these proceedings were concluded at 2:48 p.m.) 
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1                           I N D E X 

2  

3                          R U L I N G S 

4 DESCRIPTION                                       PAGE    LINE 

5 Motion for an extension of time to file             9      15 

6 schedules, statement of affairs and a list 

7 of creditors granted 

8 Motion to pay pre-petition wages of seventeen      24       2 

9 remaining employees granted 

10 Motion to pay withholding and payroll taxes        24       9 

11 granted 

12 Motion to pay pre-petition medical benefits        24      14 

13 granted 

14 Motion to pay administrative fee to                25       2 

15 administrator of the flex spending account 

16 for the employees as well as 401K plan  

17 contributions authorized 

18 Motion to pay malpractice insurance authorized     25      15 

19 Motion to pay critical vendor of backup computer   26      10 

20 tapes authorized 

21 Wachovia's consent to use of its cash collateral   26      21 

22 so ordered subject to granting Wachovia replacement 

23 lien on all of debtor's assets not otherwise liened 
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1                        I N D E X, cont'd 

2  

3                          R U L I N G S 

4 DESCRIPTION                                       PAGE    LINE 

5 Motion to appoint Chapter 11 trustee granted       32      19 

6 and relieving receiver of obligation to turn over 

7 any property of the estate pending appointment 

8 of Chapter 11 trustee 
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