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The Post-Confirmation Creditors’ Committee (“PCC”) respectfully submits this 

Memorandum of Points and Authorities in support of its objection to the fifth and final fee 

application by O’Melveny & Myers, LLP (“O’Melveny”), and represents as follows:

I. OVERVIEW OF OBJECTION

The basis for the PCC’s objection is straightforward, and can be summarized as follows:

(1) The undisclosed “Senior Indebtedness Waiver” conferred a significant economic 

benefit on the 2002 noteholders, who were not a party to the SONICblue/Via/Intel settlement 

agreement;

(2) O’Melveny attorney and bankruptcy specialist Suzzanne Uhland knew of this 

covert benefit and assisted Bruce Bennett, counsel to the 2002s, in obtaining it; and

(3) O’Melveny, despite its knowledge of both the waiver and its significance, 

intentionally failed to disclose the Senior Indebtedness Waiver to the creditors’ committee or this 

Court, thereby breaching its fiduciary duties as special counsel to the debtors.

In short, O’Melveny participated materially in the breakdown in the integrity of the 

system that, sadly, became the hallmark of these cases.  The other principal actors have paid 

dearly for their respective roles in this subterfuge.  O’Melveny, at the very least, should not profit 

from its role.  All fees previously awarded on an interim basis, and all additional fees now sought, 

should be disallowed.

II. FACTUAL BACKGROUND 

The central “fraud on the Court” in these cases was the inclusion of language in the Via 

Settlement agreement providing that Via’s allowed $12.5 million claim would not qualify as 

“Senior Indebtedness” under the 2002 Indenture1, and the subsequent failure by Pillsbury 

Winthrop LLP (“Pillsbury”) or O’Melveny to highlight, much less disclose, this provision in 

connection with the debtors’ motion for approval of the Via/Intel settlement agreement.  Inclusion 

of the so-called “Senior Indebtedness Waiver” guaranteed that the 2002 noteholders’ (the 

“2002s”) claim would not be subordinated to the Via claim, and insulated the 2002s from a 

  
1 7-3/4% Secured Senior Subordinated Convertible Debentures Due 2005
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subsequent challenge to the priority of their claim vis-à-vis the Via claim, whether by Via itself or 

an assignee of Via’s claim.

In addition to failing to disclose the Senior Indebtedness Waiver to this Court, O’Melveny 

attorney Suzzanne Uhland, who assumed the lead role on behalf of the estates in the Via/Intel 

settlement discussions, and served as liaison to the Creditors’ Committee with respect to the 

status of these discussions, did not disclose the existence of the Senior Indebtedness Waiver to the 

Committee or its lawyers.

The Senior Indebtedness Waiver was negotiated privately between Uhland and counsel to 

2002s, who were not even parties to the settlement!  In her communications with Pillsbury and 

counsel for Via, Uhland always dismissed the Senior Indebtedness waiver as inconsequential, 

explaining that the provision simply referred to a proposed $15 million loan from Via to 

SONICblue that never came to fruition, and implying that it conferred no real benefit to the 

2002s.

Contrary to Uhland’s representations, the relevant language in the indenture itself supports 

a broad interpretation of “Senior Indebtedness” and its subset, “Via Indebtedness.”  Extrinsic 

evidence also makes clear that “Via Indebtedness” was not limited to a potential loan, but rather 

was a broad concept intended to provide SONICblue with maximum “flexibility” in reaching a 

potential resolution of its dispute with Via.  Consequently, the waiver in the settlement agreement 

conferred an enormous economic benefit on the 2002s by eliminating any possibility that the Via 

claim would qualify as Senior Indebtedness.

Bruce Bennett (“Bennett”), counsel to the 2002s, was well aware that the indenture’s 

Senior Indebtedness provision presented very real exposure to his client, who was also the 

controlling Committee member.  Bennett’s deposition testimony leaves no doubt that he paid 

exceedingly close attention to the Senior Indebtedness issue from the very beginning of these 

cases.  Moreover, Bennett was aware that the indenture was freely available online, meaning any 

would-be claims trader could access and review the document, identify grounds for subordination 

by way of the Senior Indebtedness provision, and then purchase rights in Via’s claim in the hopes 

Case: 03-51775    Doc# 3753    Filed: 10/02/09    Entered: 10/02/09 14:38:37    Page 5 of
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of elevating an otherwise general unsecured claim to a hundred cent claim at the expense of the 

2002s.

Hence, in his private conversations with Uhland, Bennett conditioned the 2002s’ 

acceptance of the proposed $12.5 million Via settlement on inclusion of the Senior Indebtedness 

Waiver.  Uhland communicated regularly with Bennett, to the exclusion of the debtors’ primary 

counsel, concerning this condition.  She even prepared the initial waiver language in the 

settlement term sheet, and then modified it at Bennett’s request.

Uhland, like Bennett, was well-versed in the Senior Indebtedness issue, as she studied the 

indenture carefully and consulted with Bennett on this topic.  She knew the impact on Bennett’s 

clients if the Via claim were deemed Senior Indebtedness.  As an experienced bankruptcy lawyer, 

Uhland had to have known that Bennett’s clients’ insistence on the Senior Indebtedness Waiver 

was not in line with, and arguably diverged materially from2, the interests of the general creditor 

body.

Throughout the course of the Via/Intel discussions, Uhland and Bennett had frequent and 

ongoing (and oftentimes cryptic) private communications with one another to the exclusion of 

Pillsbury attorneys.  Emails exchanged between the two evidence these communications.3  

However, it appears that little of the substance of these communications occurred in writing, but 

instead occurred over the phone or during in person meetings.

In the meantime, while Uhland and Bennett were steeped in Via/Intel discussions, certain 

third parties were taking a keen interest in acquiring the Via claim with an eye toward utilizing 

the indenture’s Senior Indebtedness provision to gain a hundred cent claim.  William McGrane 

(“McGrane”) had just employed a similar strategy with great success in the Read-Rite bankruptcy 

case in the Oakland Division.4 Based upon his success in Read-Rite, McGrane turned his 

attention to the SONICblue cases and, in particular, the Via claim and 2002 indenture.

  
2 An argument can be (and has been, by creditor Riverside Contracting) made that absent the Senior Indebtedness 
Waiver, Via might have been willing to accept a smaller claim on account of its ability to assert subordination rights 
as Senior Indebtedness.
3 See Uhland/Bennett email exchanges attached as Exhibit 9 to the PCC Exhibit Binder (as defined herein).
4 In re Read-Rite Corp., 03-43576 (Bankr. N.D. Cal.)
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Beginning in June of 2005, McGrane contacted various parties in an effort to purchase the 

Via claim, including Pillsbury partner Craig Barbarosh, claim agent Administar LLC, a 

representative of Via in Taiwan and Via’s counsel at the Pachulski firm.  Whether Bennett or 

Uhland learned of these inquiries is not reflected in the record.  Nonetheless, McGrane’s activities 

confirm that the threat to Bennett’s client was real, not theoretical.  There is no doubt Bennett was 

highly attuned to the potential threat to his clients, and that Uhland knowingly assisted him in 

obviating the threat.

There is no other conclusion but that Uhland, a highly regarded bankruptcy lawyer at a 

prominent firm, knew that the Senior Indebtedness Waiver conferred a material benefit on the 

2002s.  But even more, she actively facilitated the secret giveaway to Bennett’s client.  In fact, 

she prepared the initial form of the waiver language in the settlement term sheet, and reviewed 

changes to this language as blacklines of the term sheet and subsequent settlement agreement 

were circulated among the parties.

In October of 2006, after the settlement agreement was fully executed (with the final 

version of the Senior Indebtedness Waiver), Creditors’ Committee counsel requested that Uhland 

walk them through the settlement agreement and point out its salient terms.  On October 4, 2006, 

Uhland participated in a conference call with Ron Bender and Craig Rankin of the Levene Neale 

firm, counsel to the Creditors’ Committee.  Both Bender and Rankin confirm in sworn testimony 

that Uhland never mentioned the Senior Indebtedness Waiver during the call or at any other time, 

much less the significance of the provision.  Uhland, on the other hand, was unable to confirm 

during her deposition whether she had ever addressed this topic with Committee counsel during 

the October 4 teleconference or otherwise.  Based on the record, it appears she did not do so.

Over the course of the following week, O’Melveny worked with Pillsbury to prepare and 

file under seal the motion for approval of the settlement agreement.  Despite the significant detail 

and many pages of text that O’Melveny added to the somewhat boilerplate draft pleading created 

by Pillsbury, absolutely no mention was made of the Senior Indebtedness Waiver.

To date, no satisfactory explanation has been provided for why, given Uhland’s 

knowledge of and familiarity with the issue, O’Melveny never disclosed the Senior Indebtedness 
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Waiver to Committee counsel, let alone to the Court.  Uhland’s casual dismissal of the Senior 

Indebtedness provision as simply a placeholder for a proposed loan does not hold water –

especially when one considers her bankruptcy expertise, her careful study of the indenture, and 

her ongoing one-on-one communications with Bennett.5

The Committee relied upon Uhland for status updates on settlement discussions, and to 

point out and explain the final agreement’s salient terms.  Likewise, the Court, which approved 

O’Melveny’s appointment as special counsel to the debtors, certainly should have expected that 

O’Melveny would bring to the Court’s attention a provision in the settlement agreement that 

served no purpose other than to provide a significant and material benefit to a single creditor (and 

Committee member) which had inserted itself into the settlement process through back channel 

discussions with Uhland.

III. DISCUSSION

The O’Melveny Fee Request6 is governed by Bankruptcy Code section 330(a)(1), which 

provides, in relevant part, that after notice to parties in interest and the United States Trustee, the 

Court may award to a professional employed under section 327:

(A) reasonable compensation for actual common necessary services rendered 
by the trustee, examiner, ombudsman, professional person, or attorney and 
by any paraprofessional person employed by any such person; and 

(B) reimbursement for actual reasonable expenses.

Bankruptcy Code section 330(a)(2) provides that the Court can award less than the 

amount of compensation requested, and subsection (3) provides, in relevant part, as follows:

In determining the amount of reasonable compensation to be awarded to [a]... 
professional person, the Court shall consider the nature, the extent, and the value 
of such services, taking into account all relevant factors including -- ... (C) whether 
the services were necessary to the administration of, or beneficial at the time at 
which the service was rendered toward the completion of, a case under this title....

  
5 Likewise, Uhland cannot claim that the waiver was a minor term inserted into the term sheet in September of 2005 
and then simply forgotten over the following year as the settlement agreement was finalized.  To the contrary, the 
waiver language went through several rounds of revisions over the course of the year as blackline drafts were 
circulated among counsel.  See Exhibits 29 through 41 to the PCC Exhibit Binder (as defined herein).  A 
chronological summary of these revisions is attached as Exhibit 42 to the PCC Exhibit Binder.  
6 Pursuant to four interim fee awards, O’Melveny has received, on an interim basis, $1,111,682.80.  The prior fee 
requests and awards, combined with O’Melveny’s fifth and final application for compensation, shall be collectively 
referred to as the “O’Melveny Fee Request” in this brief.
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Finally, Bankruptcy Code section 330(a)(5) provides as follows:

The Court shall reduce the amount of compensation awarded under this section by 
the amount of any interim compensation awarded under Section 331, and, if the 
amount of such interim compensation exceeds the amount of compensation 
awarded under this Section, may order the return of the excess to the estate.

Moreover, a “bankruptcy court has broad and inherent authority to deny any and all 

compensation when an attorney fails to meet the requirements of [sections 327 – 331].”  In re 

Lewis, 113 F.3d 1040, 1045 (9th Cir. 1997).

In a chapter 11 case, “the attorney for [a] debtor in possession, as an officer of the court 

charged to perform duties in the administration of the case, has a high fiduciary duty to the estate 

represented.”  In re Wilde Horse Enterprises, Inc., 136 B.R. 830, 840 (Bankr. C.D. Cal. 1991).  

To that end, “counsel for a corporate Chapter 11 debtor in possession owes a fiduciary duty to the 

corporate entity estate – the client – and represents its interests....”  Id. (emphasis in original).  

Accordingly, debtor’s counsel is “obligated to act not in his or her best interest, but in the best 

interest of all creditors.”  Id.

Perhaps the most important of these duties is the duty of loyalty, which “includes a duty of 

candor – candor to all the interests represented.”  Id. (emphasis added).  As the Wilde Horses

court explained, this duty encompasses a duty to advise the client of all circumstances which may 

have a negative impact on the estate:

Because the attorney for debtor in possession is a fiduciary of the estate and an 
officer of the Court, the duty to advise the client ... requires an active concern for 
the interests of the estate, and its beneficiaries, the unsecured creditors.  
Consequently, the attorney may not simply close his or her eyes to matters having 
a legal and practical consequence on the estate – especially where the 
consequences may have an adverse effect.

136 B.R. at 840 (emphasis in original).

To that end, a court may “deny an attorney for a Chapter 11 debtor all fees claimed as due 

and owing on account of such attorney’s wrongdoing, negligence, or serious breaches of fiduciary 

obligations.”  Wilde Horses, 136 B.R. at 844.

Moreover, in discharging his or her duties, an attorney practicing in the bankruptcy courts 

of this District must “comply with the standards of professional conduct required of members of 

Case: 03-51775    Doc# 3753    Filed: 10/02/09    Entered: 10/02/09 14:38:37    Page 9 of
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the State Bar of California.”7 To that end, California Rule of Professional Conduct 5-200 

provides that “[i]n presenting a matter to a tribunal, a member: ... (B) Shall not seek to mislead 

the judge ... by an artifice or false statement of fact or law.”  As with breaches of fiduciary duty, 

violations of professional ethics may serve as the basis for denial or forfeiture of compensation to 

counsel for a chapter 11 debtor in possession.  136 B.R. at 843.

The question before the Court is whether it is reasonable to award O’Melveny its 

requested fees in whole or in part in light of the circumstances and conduct described herein.  The 

PCC submits that it is not reasonable to award O’Melveny any fees in light of O’Melveny’s 

intimate knowledge of the Senior Indebtedness Waiver and the immense value it conferred on the 

2002s; O’Melveny’s role in helping the 2002s obtain this secret benefit; and O’Melveny’s 

inexplicable failure to disclose the Senior Indebtedness Waiver to the Creditors’ Committee or 

this Court.

In short, O’Melveny breached its fiduciary obligations to these estates and their creditors, 

failed in its duty of candor to this Court, and knowingly participated in the breakdown of the 

integrity of the system. Accordingly, the Court should deny all outstanding fees requested by 

O’Melveny, and order disgorgement of all fees paid to O’Melveny to date.

A. The Undisclosed Senior Indebtedness Waiver Conferred a Substantial 
Economic Benefit on the 2002s.

Uhland has taken the position that the indenture’s Via Indebtedness provision simply 

referred to a proposed loan from Via that never came to fruition.  However, an examination of 

relevant portions of the indenture reveals that the meaning of “Via Indebtedness,” a subset of the 

defined term “Senior Indebtedness,” does not simply refer to a potential loan agreement, as 

Uhland has repeatedly contended and explained to other parties in these cases.  Rather, the 

provision’s plain language is substantially broader – broad enough, in fact, to encompass a 

potential damages claim.  Extrinsic evidence discussed below supports this conclusion.

The point of this analysis is not to establish that the Via claim would qualify as Senior 

Indebtedness to a certainty, but rather to establish that a substantial likelihood exists that the Via 

  
7 See Civil Local Rule 11-4(a)(1), as incorporated through Bankruptcy Local Rule 1001-2(a).
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claim would qualify as Senior Indebtedness.  Consequently, elimination of this contingency 

provided a very real and significant economic benefit to the 2002s.  This is especially true given 

that third parties actively sought to acquire the Via claim specifically to exploit this provision 

(discussed below).

1. “Via Indebtedness” encompasses much more than just a loan.

Section 7.1(e) of the indenture (Events of Default) defines the term “Indebtedness,” i.e., 

capital “I” Indebtedness, in very narrow terms:  “obligations ... for borrowed money or evidenced 

by bonds, debentures, notes or similar instruments....” 8 In contrast, section 1.1 of the indenture 

defines “Senior Indebtedness” in substantially broader terms, including “indebtedness ... with 

respect to letters of credit” (sub-section (b)); “indebtedness or other obligations ... with respect to 

interest rate and currency swap agreements” (sub (c)); “indebtedness ... with respect to ... letters 

of credit” (sub (d)); “obligations ... under leases” (sub (e)); and “indebtedness or obligations ... 

guaranteed ... by the Company” (sub (f)).

Notably, the term “indebtedness” used in the categories of Senior Indebtedness is not 

capitalized, which leads to the reasonable conclusion that the term is not the defined “capital I” 

Indebtedness described in section 7.1 and, hence, is not constrained by the narrow “borrowed 

money” definition of “Indebtedness.”  Further to this point, the above-described categories of 

Senior Indebtedness by their express terms encompass much more than just “borrowed money” 

evidenced by a written instrument.

The sixth category of “Senior Indebtedness” (sub (g)), defines the term “Via 

Indebtedness” as “All indebtedness of the Company due and owing to Via Technologies, Inc., in 

an aggregate principal amount not to exceed $15,000,000....”  Again, use of little “i” 

“indebtedness” means Via Indebtedness it is not constrained by the “borrowed money” definition 

of capital “I” Indebtedness.

  
8 A complete “Execution Version” of the indenture is attached as Exhibit 1 to the Exhibit Binders in Support of Post-
Confirmation Creditors’ Committee’s Objection to Fifth and Final Fee Application of O’Melveny & Myers LLP for 
Compensation and Reimbursement of Expenses (collectively, “PCC Exhibit Binder”), submitted concurrently 
herewith.
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The final category of Senior Indebtedness, sub (h), provides further confirmation that Via 

Indebtedness is quite a broad concept:

...’Senior Indebtedness’ shall not include ... (ii) indebtedness, other than the Via 
Indebtedness, for trade payables or constituting the deferred purchase price of 
assets or services incurred in the ordinary course of business....

(emphasis added)

The plain meaning of this language is that “Via Indebtedness” may encompass “trade 

payables” or the “purchase price of assets or services,” either of which is well outside the ambit 

of a written loan agreement.9

2. Extrinsic evidence establishes that “Via Indebtedness” was meant to be a 
very broad, flexible concept.

Extrinsic evidence likewise supports a broad interpretation of Senior Indebtedness and its 

subset, Via Indebtedness.  John Todd, former COO and interim CFO of SONICblue, was 

involved in negotiating the indenture’s terms.  In his deposition transcript, Todd describes the 

indenture’s “Via Indebtedness” provision not in terms of a loan, but rather as a malleable tool that 

SONICblue could use to further settlement discussions with Via.

Todd relates that in creating the Via Indebtedness provision, “we were trying to carve out 

the ability to do something with VIA ....”  Todd Transcript at 38:12 – 38:13.10 Todd goes on to 

describe the provision as a “flexible” concept:

Q. And the terms provided flexibility with respect to the $15 million 
indebtedness.

A. Flexibility was not just for the 15 million.  I mean, it was natural conflict, 
right.  The indebt – the guys we’re doing the deal with wanted us to have as 
little flexibility as possible, we wanted to have as much flexibility as 
possible.  So it was a constant pull and tug.  My recollection was that VIA 
was one of the things we were trying to get flexibility on.

Todd Transcript at 38:19 – 39:2.

  
9 Deposition testimony by Bradley Kohn, a Pillsbury lawyer involved in the drafting of the indenture, supports the 
above interpretation.  See Kohn Transcript at 215:20 – 216:14.  A copy of the cited excerpt from the Kohn Transcript 
is attached as Exhibit 2 to the PCC Exhibit Binder.
10 Excerpts of the cited portions of the Todd Transcript are attached as Exhibit 3 to the PCC Exhibit Binder.
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Moreover, in an email dated April 17, 2002 from Bradley Kohn, a Pillsbury lawyer 

involved in drafting the indenture, to David Meredith, another Pillsbury lawyer, Kohn describes 

six “concerns or items” raised during a conference call with various SONICblue insiders that 

SONICblue wanted to “achieve in the Indenture.”  The last “item” in Kohn’s email states as 

follows:  “Need to have any potential cash paid ... to Via Technologies, Inc. in connection with 

settlement of SBLU’s dispute with VIA to effectively be treated as Senior Indebtedness.”  

(emphasis added).11

This email, created contemporaneously with the drafting of the indenture, provides key 

insight into the intended breadth of the Via Indebtedness provision – specifically, that it was 

intended to encompass a potential settlement payment in resolution of Via’s damages claim.

Similarly, in a September 23, 2002 memorandum from Craig Barbarosh of Pillsbury to 

Meredith, Barbarosh summarizes the indenture’s “material terms.”  On page 3 of this 

memorandum, under the heading “Subordination (Article IV of the Indenture),” is a bullet point 

for “Senior Indebtedness,” with following sub-point:  “debt owed by the Company to Via 

Technologies in an aggregate principal amount not to exceed $15MM.”  (emphasis added).12  

“Debt” obviously is a very broad term that encompasses much more than a loan agreement.

Consideration of this extrinsic evidence begs one very important question: if a loan is all 

that was contemplated (as Uhland contends is the case), why is it not referred to as such by 

Pillsbury lawyers who prepared the indenture or the key SONICblue insider who negotiated its 

terms?

O’Melveny may try to argue that the above analysis does not conclusively establish that 

Via’s claim would qualify as Senior Indebtedness.  Nonetheless, at the very least it wholly 

debunks Uhland’s conclusory “Via loan” explanation.  A reasonable and well-supported 

argument existed that the Via claim constituted Senior Indebtedness under the indenture.  

Consequently, obviating this threat likely saved the 2002s millions of dollars.

  
11 A copy of the April 17, 2002 Kohn email is attached as Exhibit 4 to the PCC Exhibit Binder.
12 A copy of the September 23, 2002 Barbarosh memorandum is attached as Exhibit 5 to the PCC Exhibit Binder.
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B. Bennett and Uhland Both Investigated Into The Indenture and The Senior 
Indebtedness Provision.

1. Bennett knew the threat the “Senior Indebtedness” provision presented to 
his client, and guarded against it.

Bennett has testified that he was well aware of the Via Senior Indebtedness issue from the 

very beginning of these cases, if not earlier.  Bennett’s testimony confirms that he thought about, 

analyzed and researched the issue a great deal, and undoubtedly knew the potential exposure to 

his clients.

Bennett states that the senior indebtedness issue “had been prominent from the very 

beginning of the chapter 11 cases.”  Bennett Transcript at 247:21 – 247:23.13 He later reiterates 

that it “was a prominent issue from the very beginning of the case ... many, and maybe all of the 

spreadsheets generated concerning recoveries note the existence of a subordination provision 

affecting some kind of debt owed to VIA.”  Bennett Transcript at 269:11 – 269:16.  To that end, 

Bennett recalls reviewing early in the cases a report prepared by Houlihan Lokey, the Debtors’ 

financial advisor, which included a $15 million Via senior indebtedness component.  Bennett 

Transcript at 249.

Bennett also relates that the senior indebtedness provision “generated discussion....  It 

certainly sent me to do some work and I did....”  Bennett Transcript at 249:25 – 250:3.  In fact, 

Bennett devoted considerable time to investigating and studying the issue throughout the case:  “I 

started evaluating the senior notes shortly after I was retained in prepetition and I didn’t stop 

evaluating the senior notes and issues related to the senior notes at any time.”  Bennett Transcript 

at 267:20 – :267:23.  “When this case started, I start analyzing the senior debt documents, the 

senior indebtedness issue.”  Bennett Transcript at 268:11 – 268:12.

In addition to being well aware of the subordination issue, Bennett was well aware that the 

2002 indenture could be accessed by the public via an Internet search (which is how McGrane 

obtained his copy of the indenture):  “[T]hese debt documents were published and on the Web.  In 

fact, that’s where I got my copies.”  Bennett Transcript at 271:3 – 271:5; 351-52.

  
13 A copy of Bennett’s deposition transcript is attached as Exhibit 6 to the PCC Exhibit Binder.
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2. Uhland likewise studied the Senior Indebtedness provision.

Uhland, like Bennett, was aware of the senior indebtedness issue since the beginning of 

these cases.  In particular, she testified that it could have been as early as late 2003 when she first 

heard of the senior indebtedness issue, and that she believes she obtained a copy of the 2002 

indenture off EDGAR.  Uhland Transcript at 289.14

In June of 2004, in preparation for a Via-related settlement meeting, Uhland studied the 

indenture because she “wanted to understand what this priority claim was.”  Uhland Transcript at 

284:16 – 284:17.  Uhland claims she proceeded to ask David Gershon, former in-house counsel to 

SONICblue, about the meaning of the provision.  Uhland relates that Gershon “informed me that 

the – there had been a time when there were settlement discussions between Via and SONICblue 

that might have included a loan from VIA to SONICblue and that that was what that had been put 

there for but that the loan never happened.”  Uhland Transcript at 285:9 – 285:13.15

During a June 2004 “pre-settlement” meeting, Uhland says she discussed the senior 

indebtedness provision with, in addition to Gershon, attorneys David Eberhart, Tom Loran and 

Bruce Bennett.  Uhland Transcript at 283 – 84.

C. Uhland And Bennett Worked Closely on the Via Settlement, Creating 
Tension Between Uhland and Pillsbury Attorneys.

Uhland acknowledges in her deposition testimony that she and Bennett collaborated 

without the presence of Pillsbury lawyers throughout the Via/Intel settlement discussions:

Q. “Pillsbury knew that you had communications with Mr. Bennett on which 
they were not included?”

A. “Well, there were occasions in the process of this analysis that particular 
bankruptcy concepts would come up and/or particular – different subject 
matters would come up in the course of the, what I’ll call the working 
group discussions.  And sometimes there would be a request that Mr. 
Bennett look at something from this client point of view ... and sometimes 
the two of us would further discuss things and report back to the group.”

Uhland Transcript at 134:21 – 135:6.

  
14 A copy of Uhland’s deposition transcript is attached as Exhibit 7 to the PCC Exhibit Binder.
15 Gershon, for his part, stated under oath that “I don’t recall having that conversation” with Uhland.  Gershon 
Transcript at 167:19.  See PCC Exhibit Binder, Exhibit 8.
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Uhland communicated directly with Bennett, to the exclusion of Pillsbury lawyers, on 

“particular” bankruptcy issues.  Uhland Transcript at 300.  When asked whether it was “usual 

[sic] for Mr. Bennett to communicate only directly with [her] in the settlement negotiations,” 

Uhland responded “No.”  Uhland Transcript at 389:24 – 390:2.  The nature and frequency of the 

ongoing (and often cryptic), one-on-one email exchanges between the two bear this out.16

During his deposition, Pillsbury attorney Al Boro testified about the “unusual” nature of 

the relationship between Uhland and Bennett relative to the Via settlement discussions and 

circulation of the settlement term sheet:

Q. “Well, looking at the correspondence time range we’re going through, are 
you concerned with the number of contacts Ms. Uhland or O’Melveny had 
with Mr. Bennett without contacting Pillsbury?”

A. “I don’t know.  I haven’t really formed an opinion.”

Q. “Are you concerned with, for example, Ms. Uhland preparing revised terms 
sheets and sending them to Mr. Bennett before she speaks to you?”

A. “Well, I find it, you know, just unusual that it wasn’t sent to us.  But I 
really would need to understand more of the documents, which I haven’t 
seen, in order to draw any conclusions.”

Q. “Unusual as in strange or peculiar or unusual as in inconsistent with 
Ms. Uhland’s behavior in this case?”

A. “Well, I guess I would need to see more of these documents to make a 
judgment as to whether or not it was consistent with Ms. Uhland’s 
handling of the case.  I just mean unusual in terms of just the normal course 
of how we would handle a situation with a client where we were primary 
client [sic] and there was a conflicts client [sic] dealing with a specific 
issue.”

Q. “You and Mr. Loran were primarily responsible for the VIA litigation; is 
that correct?

A. “That’s correct.”

Q. “And O’Melveny through Ms. Uhland is sending around marked-up term 
sheets settling the VIA litigation without telling O’Melveny [sic]; is that 
correct?”

A. “It happened at least once, based on the documents you showed me.”

  
16 Copies of Uhland/Bennett email exchanges, chronologically arranged from November 20, 2003 through July 13, 
2006, are attached as Exhibit 9 to the PCC Exhibit Binder.
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Boro Deposition Transcript at 248:12 – 249:24 (intervening objections omitted).17

Boro describes how tension developed between the Pillsbury and O’Melveny firms 

because Uhland was moving forward in settlement discussions without keeping Pillsbury in the 

loop despite the fact that Pillsbury was supposed to be lead counsel in the Via litigation:

A. “... I think in one of these conference calls Tom may have made clear to 
Suzzanne that we were responsible for the VIA litigation and that – you 
know, that – you know, and that she should be, you know, talking with us, 
involving us ....”

Boro Transcript at 247:23 – 248:2.

Indeed, email exchanges between Uhland and O’Melveny attorney David Eberhart reflect 

the tension that developed between Uhland and the Pillsbury lawyers as Uhland took charge of 

the Intel/Via settlement discussions notwithstanding Pillsbury’s ostensible role as lead counsel for 

the debtors.18

D. McGrane and Related Entities Work to Acquire the Via Claim.

The practice of buying a claim in a bankruptcy case, and then improving the anticipated 

distribution on the claim by asserting a subordination provision in an indenture or similar 

instrument, is a niche practice in which the Stutman firm has considerable expertise.  McGrane 

Transcript at 28:16 – 28:22; 86:11 – 86:17 (remarking that the Stutman firm “are experts ... who 

work in this area all the time.”)19

Stutman assisted McGrane in utilizing this tactic in the Read-Rite bankruptcy case in 

Oakland, which enabled Ferry Claims to make “half a million dollars in three months.”  McGrane 

Transcript at 331:2 – 331:4.  McGrane testified that “after we had formed Ferry Claims and made 

money in connection with the Read-Rite case ... we began to follow this case [SONICblue] 

carefully....”  McGrane Transcript at 273:7 – 273:10.20 In McGrane’s words, he was “wool 

gathering.”  McGrane Transcript at 40.
  

17 Copies of cited excerpts from the Boro Transcript are attached as Exhibit 10 to the PCC Exhibit Binder.
18 See email exchanges attached as Exhibit 11 to the PCC Exhibit Binder.
19 Copies of cited excerpts from the McGrane Transcript are attached as Exhibit 12 to the PCC Exhibit Binder.
20 In 2002, McGrane’s law firm represented SONICblue’s landlord, Sobrato Development Company, in connection 
with administrative rent issues and liquidating a damages claim.  McGrane Transcript at 36:7 – 36:22.  Evidently, this 
is how McGrane became acquainted with the SONICblue’s bankruptcy.
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To that end, in June of 2005, McGrane emailed Craig Barbarosh at Pillsbury21 and a 

representative of claim agent Administar22 in an effort to acquire copies of filed claims, as well as 

a copy of the indenture.  McGrane Transcript at 37 – 39.  Upon obtaining the indenture through a 

Google search and discovering the Senior Indebtedness provision, McGrane discussed the matter 

with John Shaffer of Stutman and the managers of Ferry Claims.  McGrane Transcript at 40 – 42.

Sometime in 2005, McGrane met with Scott McNutt and Michael St. James at Boulevard 

restaurant to discuss how Ferry Claims might duplicate the Read Rite strategy by acquiring the 

Via claim.  McNutt Transcript at 155 – 156.23 A July 4, 2007 email from McGrane to St. James 

recounts the substance of the meeting at Boulevard, as well as the success of McGrane’s efforts in 

the Read Rite case.24

In 2006, McGrane began a concerted effort to purchase the Via claim, retaining the Ding 

& Ding law firm in Taiwan to contact Via on Ferry’s behalf25, exchanging emails with Bill 

Weintraub at Pachulski (Via’s counsel)26, and corresponding with John Sun, Esq. of Via27 28

McGrane Transcript at 46 – 48, 51, 57-58, and 62 – 63.

Notably, in a December 28, 2006 email exchange with Sun, McGrane remarks “what we 

know, if we are right, is worth many millions of additional dollars to the value of the [Via] 

claim right now.”29 Ultimately, Shaffer, on behalf of Ferry, negotiated the final claims transfer 

agreement with Weintraub and Henry Kevane at Pachulski.  McGrane Transcript at 193.

  
21 A copy McGrane’s June 22, 2005 email to Barbarosh is attached as Exhibit 13 to the PCC Exhibit Binder.
22 A copy of McGrane’s June 30, 2005 email to Jeff Pirrung at Administar is attached as Exhibit 14 to the PCC 
Exhibit Binder.
23 A copy of the cited excerpts from the McNutt Transcript is attached as Exhibit 15 to the PCC Exhibit Binder.
24 A copy of the July 4, 2007 McGrane/St. James email is attached as Exhibit 16 to the PCC Exhibit Binder.
25 A copy of Ding’s April 6, 2006 letter to Via Chairman Cher Wang is attached as Exhibit 17 to the PCC Exhibit 
Binder.
26 Copies of the September 15, 2006 McGrane/Weintraub email exchanges are attached as Exhibit 18 to the PCC 
Exhibit Binder.
27 A copy of McGrane’s December 12, 2006 letter to Sun is attached as Exhibit 19 to the PCC Exhibit Binder.
28 On December 26, 2006, during a series of email exchanges between McGrane and John Sun of Via, Sun states “It 
... appears to me that Pillsbury likely has an idea of what your client intends to do if it purchased the unsecured 
claims.”  See Exhibit 20 to the PCC Exhibit Binder.
29 A copy of McGrane’s December 28, 2006 email to Sun is attached as Exhibit 21 to the PCC Exhibit Binder.
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On January 22, 2007, McGrane filed a Declaration of William McGrane in Support of 

Objection to Proposed Disclosure Statement Dated January 18, 2007 [Docket No. 2116], wherein 

McGrane states in paragraph 10 that “Ferry studied the Via Subordination for more than a year –

employing highly skilled outside counsel with a great deal of experience in analyzing such 

clauses – in making investment decisions based on the outside counsel’s affirmative conclusion 

respecting the legal enforceability of the Via Subordination against the Senior Noteholders.”30

E. Uhland and Bennett Discuss The Senior Indebtedness Issue; Uhland 
Engineers The Senior Indebtedness Waiver.

Both Uhland and Bennett acknowledge having discussions concerning the Senior 

Indebtedness issue.  While the extent of these discussions is not fully known, Uhland testifies that 

she wrote the first incarnation of the Senior Indebtedness Waiver in the settlement term sheet 

following private discussions with Bennett.

On or about September 16, 2005, while waiting to hear whether Bennett’s clients accepted 

the $12.5 million mediator’s proposal, Uhland received a phone call from Al Boro at Pillsbury.  

During this call, Boro asked “if Bruce Bennett realizes that all of the ... full 12.5 is senior debt.”  

Uhland Transcript at 295:2 – 295:14.  Uhland relayed the contents of this call to Bennett via 

email without copying anyone at Pillsbury on the email.31  Uhland Transcript at 296:5 – 296:19.  

Bennett responded to Uhland via email, rhetorically asking if Pillsbury thought the 2002s were 

represented by an “moron.”32  Uhland Transcript at 299:1 – 299:11.  Bennett recalls that he “may 

have” discussed the senior indebtedness issue with Uhland following the Boro email.  Bennett 

Transcript at 248:9 – 248:25.

Three days later, on September 19, 2005, Bennett emailed Uhland concerning the 

mediator’s proposal, stating “12.5 okay if clear that the claim is not for borrowed money or 

anything else that might constitute senior debt.”33  Uhland Transcript at 388:5 – 389:3.  In what 

  
30 A copy of McGrane’s Declaration, Docket No. 2116, is attached as Exhibit 22 to the PCC Exhibit Binder.
31 A copy of the September 17, 2005 Uhland/Bennett email is attached as Exhibit 25 to the PCC Exhibit Binder.
32 A copy of Bennett’s September 18, 2005 email responding to Uhland is attached as Exhibit 26 to the PCC Exhibit 
Binder.
33 A copy of the September 19, 2005 Bennett/Uhland email is attached as Exhibit 27 to the PCC Exhibit Binder.

Case: 03-51775    Doc# 3753    Filed: 10/02/09    Entered: 10/02/09 14:38:37    Page 19
 of 31



DUANE MORRIS LLP
SAN FRANCISCO

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
DM3\1152758.14 R1295-00001 17

MEMORANDUM OF POINTS & AUTHORITIES I/S/O PCC’S OBJECTION TO FIFTH AND FINAL 
FEE APPLICATION OF O’MELVENY & MYERS LLP – CASE NOS. 03-51775 – 03-51778

appear to be Uhland’s notes of a telephone call with Bennett that same day, the following 

appears:  “Bruce is fine with the 12.5mm.  There is language in indenture that identifies VIA debt 

as senior debt – Bruce wants clarity that the claim is a claim for damages and not borrowed 

money.”34

Uhland testified that she crafted the initial waiver language in the draft term sheet to 

comply with Bennett’s condition to the effect that “The claim shall constitute a claim for damages 

against SONICblue, not a claim for indebtedness or borrowed money.”35  Uhland Transcript at 

393:4 – 394:3.  Uhland explains that in adding this language to the term sheet, she was 

responding “to what I understood Bruce’s condition to be ... to avoid transmuting a damages 

claim into an indebtedness claim. And that was what my early language was intended to do.”  

Uhland Transcript at 412:1 – 412:5 (emphasis added).

Uhland believes she subsequently received “a comment from Bruce ... stating that he 

didn’t like the way I put it or he wanted additional language on this neither senior nor junior.”  

Uhland Transcript at 412:6 – 412:9.  This language went through several revisions, finally 

becoming the explicit Senior Indebtedness Waiver found in the final settlement agreement.36  

Moreover, email exchanges reflect that O’Melveny provided Bennett with copies of the draft 

agreements for his review and comment.37

F. Uhland Informs Pillsbury and Via That The “Via Indebtedness” Provision 
Simply Refers To A Proposed Loan From Via That Never Materialized.

When Pillsbury and counsel for Via raised questions and expressed concerns about the 

waiver language in the term sheet, Uhland dismissed the issue as inconsequential, explaining that 

the “Via Indebtedness” provision in the indenture (one of several categories of “Senior 

  
34 A copy of these notes is attached as Exhibit 28 to the PCC Exhibit Binder.
35 Uhland’s first effort at the Senior Indebtedness Waiver is reflected in an email dated September 20, 2005, which 
has attached to it a blackline of the settlement term sheet.  A copy of this email is attached as Exhibit 29 to the PCC 
Exhibit Binder.
36 Copies of emails ranging from September 20, 2005 through June 13, 2006 with attached blacklines of the term 
sheet and subsequent settlement agreement are attached as Exhibits 29 through 41 to the PCC Exhibit Binder.  
PCC’s counsel has prepared a chronological summary which tracks the modifications to the waiver language over 
time.  A copy of this summary is attached as Exhibit 42 to the PCC Exhibit Binder.  
37 See emails attached as Exhibit 43 to the PCC Exhibit Binder.
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Indebtedness”) simply referred to a proposed loan from Via that never materialized.  Uhland, 

moreover, advised Bennett of these efforts along the way.

Boro relates the explanation Uhland provided when he asked about the Senior 

Indebtedness provision:

A. “... And I just was trying to get ahold of her and said are you aware that 
there’s this provision in the senior indenture that refers to a claim of VIA in 
the principal amount of $15, million.  Have you discussed that with Bruce.  
And what is the significance of that?”

...

Q. “And what did she have to say?”

A. “She said that she was aware of that provision.  That it had to do with a –
her understanding was it had to do with a loan that VIA was going to make 
to SONICblue.  And that’s why there was a – you know, there was a carve-
out in the senior note indenture but the note never occurred so the 
provision had no significance anymore.”  

Boro Transcript at 193:6 – 193:11; 193:16 – 193:22 (emphasis added).38

The text of the previously cited September 17, 2005 email from Uhland to Bennett 

confirms Boro’s testimony:

I got a weird call from Al Boro Friday morning say [sic] that he wondered if you 
realized that the full Via settlement was senior debt.  I explained to Al that we had 
been through that with David Gershon a year ago and that there was no borrowed 
money from Via (at one time there were discussions) the carve out didn’t apply.  
Pillsbury’s (or Houlihan’s) claims analysis at the beginning of the case always had 
this wrong.  I walked Al through the language and I think he understands.

(emphasis added)39

Uhland likewise explained to Via’s counsel, Henry Kevane, that the Senior Indebtedness 

provision in the 2002 indenture simply pertained to a loan that never came to fruition:

Q. “... do you remember providing this explanation about the senior 
indebtedness provision to Mr. Kevane at any time?”

A. “Perhaps at the in-person – one of the in-person meetings, this may have –
this issue – I believe this issue was discussed – they discussed this issue 
with him; with Mr. Kevane.”

...
  

38 Copies of the cited excerpts from the Boro Transcript are attached as Exhibit 10 to the PCC Exhibit Binder.
39 See Exhibit 25 to the PCC Exhibit Binder.
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Q. “What did you say in the in-person meeting when you discussed it with 
him?”

A. “I don’t have a specific recollection, but I believe I would have mentioned 
that it was what I’d learned from Mr. Gershon was that it was part of a 
settlement – incarnation of the settlement that didn’t occur and therefore 
the loan didn’t occur.”

Uhland Transcript at 486:8 – 486:14; 486:24 – 487:5.

In Kevane’s deposition testimony, Kevane states that the first he heard of the $15 million 

loan explanation was from Uhland:

Q. “And the reference in Mr. Barron’s e-mail to the $15 million indebtedness 
being meant to cover a $15 million loan that wasn’t made, is this the first 
time you heard that loan that was not made?”

A. “No.”

Q. “When was that first time?”

A. “When Suzzanne Uhland told me about that language.”  

Q. “And that’s the discussion you had with her in September 2005; correct?

A. “Yes.”

Kevane Transcript at 131:13 – 131:23.40  

Interestingly, Kevane is non-committal when asked whether Uhland was being honest 

with him in providing this explanation:

Q. “Did you ever have occasion to conclude that she [Uhland] was dishonest 
or untruthful with you?”

A. “I don’t know.”

Q. “You don’t remember or you don’t –“

A. “I don’t know.”

Q. “You can’t recall any instance prior to September 2005 that you the formed 
a conclusion that she was somebody not to be trusted?”

A. “I don’t know.”

Kevane Transcript at 159:7 – 159:15.

  
40 Copies of the cited excerpts from the Kevane Transcript are attached as Exhibit 44 to the PCC Exhibit Binder.
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G. Uhland, Who Was Liaison To The Creditors’ Committee With Respect To 
The Via Settlement, Never Advised The Committee of The Senior 
Indebtedness Waiver.

A significant issue – and apparent area of dispute – is whether and to what extent Uhland 

advised the Committee of the Senior Indebtedness issue.  The Committee took a hands off 

approach to the Via/Intel discussions, relying on Uhland as the principal liaison between the 

Debtors and the Committee concerning the status of the settlement discussions.

In the early part of 2007, at the request of the Court, Ron Bender undertook an 

investigation into the “fraud on the court,” and based thereon filed a Preliminary Status Report on 

February 12, 2007 [Docket No. 2138].  Bender’s declaration in support of the report [Docket No. 

2138-2] explains that because of “extensive protective orders and confidentiality agreements in 

[the Via] litigation, the Committee was not a party to any of the key confidential settlement 

discussions that ensued or otherwise.”  Bender Declaration at ¶ 8.41 Moreover, “[t]he Committee 

only received periodic and very general status reports on the litigation from PW and OMM.”  

Bender Declaration at ¶ 8.

Bender describes how “to the Committee’s knowledge, nothing particularly substantive 

was occurring towards settling the litigation until the middle part of 2006.  The Committee was 

advised in mid-late 2006 that a settlement agreement had been reached in principle....”  Bender 

Declaration at ¶ 8.  Once the parties prepared a settlement agreement, “[t]he settlement terms and 

risks and costs of litigation were presented to the Committee by counsel to the Debtors (primarily 

by Ms. Suzzanne Uhland, Esq. of OMM).”  Bender Declaration, ¶ 8.  As related by Craig Rankin 

(below), this explanation occurred by way of a conference call at which Uhland, Bennett, Bender 

and Rankin participated.

Bender explains that Committee counsel was “provided with the VIA/S3 settlement 

agreement after it had been completed.  We were not privy to the settlement discussions which 

resulted in the final settlement and when we were first provided with a draft of the VIA/S3 

  
41 A copy of the Bender Declaration [Docket No. 2138-2] is attached as Exhibit 45 to the PCC Exhibit Binder.
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settlement agreement, it was presented as essentially a final document which had been thoroughly 

negotiated by all of the parties.”  Bender Declaration, ¶ 9.

Moreover, Bender relates how “counsel to the Debtors walked us through the VIA/S3 

settlement agreement after the VIA/S3 settlement agreement had been provided to us.”  Bender 

Declaration, ¶ 9.  Notably, Bender confirms that “[n]o discussion occurred at any time regarding 

any ‘Senior Indebtedness’ provision in a Senior Note Indenture involving the Debtors and VIA ... 

and we were unaware at that time of the existence of any such provision in the Senior Note 

Indenture or any connection that may have existed between any such provision in the Senior Note 

Indenture and the VIA/S3 settlement agreement.”  Bender Declaration, ¶ 9.

In fact, Bender confirms that Committee counsel first learned of the Senior Indebtedness 

Waiver through Riverside’s objection to the debtors’/Committee’s joint disclosure statement:  “It 

was only through an objection to the disclosure statement filed by Riverside Contracting, LLC ... 

shortly before the disclosure statement hearing that we first learned of the ‘Senior Indebtedness’ 

issue involving VIA in the Senior Note Indenture.”  Bender Declaration, ¶ 11.  Craig Rankin 

likewise confirmed this in his deposition testimony.  Rankin Transcript at 106:5 – 106:12.42

Corroborating Bender’s testimony, Craig Rankin explains how his firm took a hands off 

approach to the Via/Intel settlement discussions, as there were already enough estate 

professionals at the table:  “from the estates’ perspective, from the creditor’s perspective, to have 

O’Melveny, and Suzanne Uhland specifically, and the Pillsbury firm involved collectively; that 

that was enough manpower or lawyer power on that litigation and it wasn’t necessary for us to 

duplicate their efforts and it would be fruitless and a waste of money.”  Rankin Transcript at 

59:13 – 59:19.

Moreover, Rankin’s firm was disinclined to review Uhland’s work, as the Court had 

previously denied fees for work by his firm concerning the Via litigation:

... I can remember ... doing a fee application and getting before Judge Morgan in 
October of 2005 and having her deny our fees regarding VIA matters because she 
didn’t want us involved.  She thought there were enough lawyers involved.  So I 

  
42 Copies of cited excerpts from the Rankin Transcript are attached as Exhibit 46 to the PCC Exhibit Binder.
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remember saying ‘Suzzanne, it’s you girl.  This judge does not want me to incur 
too many fees so go do your job.’

Rankin Transcript at 152:23 – 153:5.

Rankin states that neither Bennett nor anyone else ever expressed that the 2002s could 

have an interest that diverged from the interests of the creditor body.  Rankin Transcript at 62:4 –

62:8.  When asked point blank whether anyone had ever highlighted the provision or its 

significance, Rankin responded “That never happened for sure....”  Rankin Transcript at 149:14 –

149:18.  Rankin later states “None of us were ever told about any senior indebtedness dispute.  

We had no clue that there was any such issue.  I never heard from Bruce about any such issue.  

Suzzanne Uhland never told me about such issue.”  Rankin Transcript at 173:4 – 173:8.

Moreover, Rankin did not closely examine the 2002s’ claim in the case because he viewed 

that as Uhland’s job:  she was the expert looking out for the interests of creditors and the estates.  

As Rankin explains:

[O]bviously in retrospect, you know, it crosses my mind now that I probably 
should have taken a close look at his clients’ claims to see but it would really have 
been a belt, suspenders and staples because my issue was I had Suzzanne Uhland, 
one of the best litigators at one of the best firms in the country, there to 
represent the interests of the estates, not to represent the interest of Marcus Smith 
or Pillsbury or Bruce’s clients, but to represent the interest of the estates and there 
isn’t one person that I’ve spoken to up to that point in time that didn’t say 
anything other than that Ms. Uhland was a phenomenal lawyer.  

Rankin Transcript at 62:20 – 63:6 (emphasis added).

Accordingly, Rankin testified that if there were any issue that should be brought to the 

Committee’s attention, he was confident that Uhland would do so:  “I 100 percent thought if 

something came up that was unique to his position that Suzzanne Uhland would tell me.  Say 

‘Hey, there’s this issue.  What do you guys want to do?’”  Rankin Transcript at 63:17 – 63:20.

Rankin later reiterates that he would have expected Uhland to notify the Committee of the 

senior indebtedness issue:

In the context of the VIA litigation I would have expected Suzzanne Uhland first 
to tell me.  She was our lawyer.  She was the estate’s lawyer.  She was paid a lot of 
money to be the estate’s lawyer and she insisted on being in charge because that’s 
the way she operates...”

Rankin Transcript at 140:23 – 141:3 (emphasis added).
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With respect to Bennett’s relationship with Uhland in the context of the Via discussions, 

Rankin explains as follows:

And his [Bennett’s] communications wouldn’t have been directly with the other 
side, they would have been through Suzzanne Uhland.  If he had some thoughts 
and if a conflict arose and then Suzzanne Uhland became aware of, I would 
expect her to tell me because she was my liason through the litigation.  It was 
her that would tell me what was going on. It would be nice if Bruce would tell 
me, too, but just knowing how Bruce operates, unless he had an obligation by 
statute to tell me, it wouldn’t surprise me he wouldn’t tell me the time of day.  So 
that is the circumstances under which I operated.

Rankin Transcript at 141:4 – 141:15 (emphasis added).

In October of 2006, after the settlement agreement had been negotiated, Uhland, at 

Rankin’s request, had a teleconference with Rankin, Bender and Bennett.43 The purpose of this 

call was to walk Rankin and Bender through the agreement’s salient terms.  Rankin recalls asking 

Uhland and Bennett whether his firm needs to study the agreement and operative documents, or if 

the Committee should rely on Uhland’s expertise.  Bennett responds that there is no need to do so.  

Rankin describes the call as follows:

[U]ntil we had a phone call a couple of days after I got it [the Via settlement 
agreement] and it was probably a half an hour, 40 minute phone call where 
Suzzanne Uhland walked Ron and I and I think Bruce Bennett was on the phone ... 
through the agreement a little bit.

...

And I remember asking Bruce Bennett, “Would you like us to spend 70 hours 
reviewing the licenses and everything else referred to in this agreement or would 
you like us to rely on Suzzanne Uhland and Pillsbury having spent 3 million bucks 
getting us to this point and have me just focus on 12 and a half million dollars 
unsecured?”

He said, “it’s not necessary for you to go and recheck everything that’s been done 
in this agreement.”  But it’s strange that – strange – it’s unfortunate, it’s unlucky, 
that in her walking through the agreement she didn’t say, “By the way, this 
clarification this means this.”  She didn’t do that.  She just said 12 and a half 
million dollar unsecured claim and we moved on.

Rankin Transcript at 167:11 – 167:16; 167:24 – 168:12.

Rankin reiterates the terms of this call later in his testimony:

  
43 Copies of email exchanges between Rankin and Uhland whereby this teleconference was arranged are attached as 
Exhibit 47 to PCC Exhibit Binder.  Among other things, Rankin states it is “critically important” that Uhland walk 
Rankin and Bender through the agreement.
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... I asked Bruce Bennett, I said, “Do you really want us to go over the VIA/Intel 
release language and license agreements and verify everything in here or the three 
and a half million we’ve incurred in fees for O’Melveny and Pillsbury or we 
should probably trust them that the agreement that says everything other than 12 
and a half million unsecured is okay.”

And Bruce Bennett said, “I think you don’t need to do that work.  Thank you.”

Rankin Transcript at 223:11 – 223:20.  

Again, when asked whether Uhland or anyone else drew attention to the senior 

indebtedness language, Rankin re-affirmed “No. No one did.”  Rankin Transcript at 168:13 –

168:15.  When asked again later in the deposition, Rankin responds “I know for sure that that was 

not discussed during that conversation.”  Rankin Transcript at 223:21 – 223:25.44

However, when Uhland is questioned concerning Ron Bender’s declaration, she disputes 

that Committee counsel only learned of settlement terms in September of 2006 after the 

agreement was finalized:  “It seems incorrect to me that that was the first time the committee 

heard about the terms, was it September or October of ’06.”  Uhland Transcript at 456:16 –

456:18.

When asked whether she has a recollection of providing Bender with copies of offers or 

counteroffers, Uhland responds that “I remember communicating with Anne Wells prior to the 

September 27 call to update her.”  Uhland Transcript at 456:23 – 456:24.  However, Uhland 

subsequently backtracks and says “I don’t have a specific recollection of this – of what the 

communications were with the Committee.”  Uhland Transcript at 456:25 – 457:3.

When asked directly whether she ever informed the Committee of the senior indebtedness 

provision, Uhland again suggests that she may have notified Anne Wells, but then backtracks:

Q. “When you reported on the status of the settlement, did you ever inform an 
attorney for the creditors’ committee that Bruce Bennett had conditioned 
his consent on a resolution of the senior indebtedness issue?”

A. “I may have told Ann Wells that in September.”

Q. “You may have or do you have a specific recollection that you did?”

  
44 The testimony of Bruce MacIntyre, counsel for other Committee members, corroborates the testimony of Rankin 
and Bender.  MacIntyre testified that neither he nor his clients were advised of the Senior Indebtedness provision by 
Bennett or anyone else.  See MacIntyre Transcript at 154:10 – 154:19; 164:21 – 165:7, cited excerpts of which are 
attached as Exhibit 48 to the PCC Exhibit Binder.
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A. “I don’t have a specific recollection about the conversation, but it’s – it’s 
certainly possible that I did.”

Uhland Transcript at 457:15 – 457:25.

Uhland is evasive again when asked whether the Committee was ever informed of the 

senior indebtedness issue, or of Bennett’s conditioning the 2002s’ acceptance of the $12.5 million 

mediator’s proposal upon inclusion of senior indebtedness waiver language:

Q. “Are you aware of any written communication to the creditors’ committee 
pursuant to which you explained Mr. Bennett’s conditions?”

A. “I haven’t – not from memory I’m not aware.”

Q. “Did you forward on Bruce Bennett’s e-mail telling you what his 
conditions were to the committee?”

A. “I don’t recall.”

Q. “As part of your discussions with the committee, did you provide them 
with markups of term sheets?”

A. “I don’t remember what – previously within what I’ll call the working 
group we would distribute a different document.  So I’m not – it’s not clear 
to me what documents were distributed with respect to the settlement 
portion.”  

Q. “Did you show any representative of the creditors’ committee the draft of 
the term sheet where VIA had struck the neither senior nor junior 
language?”

A. “I – I don’t have any specific recollection about what e-mails were sent 
during that time period.”

Q. “Do you recall including the creditors’ committee in the discussions of the 
bid and the ask as the number moved towards 12.5?”

A. “I don’t – I – I don’t have a memory either way....”

Q. “You testified that when you went to the VIA settlement meeting where the 
mediator’s proposal was made by Mr. Kevane, there was no representative 
of the creditors’ committee present; is that correct?”

A. “There were only SONICblue lawyers, yes.”

Uhland Transcript at 458:1 – 459:24 (intervening objections omitted).
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Later, Uhland again implies that she may have discussed the senior indebtedness provision 

with Anne Wells, yet remains non-committal about whether such a discussion ever occurred:

Q. “Do you recall after you left that meeting and while you were waiting for 
Bruce Bennett’s consent contacting anyone from the creditors’ 
committee?”

A. “I recall having communications with Ann Wells about the process, but I 
don’t recall when precisely those occurred.”

Q. “Do you specifically recall discussing with anyone from the creditors’ 
committee Bruce Bennett conditioning his clients’ consent on a resolution 
of the senior indebtedness issue?”

A. “I don’t have a specific recollection of the details of my calls with Ann 
about – Ann Wells about the settlement process.”

Uhland Transcript at 461:2 – 461:17 (intervening objection omitted).

Notably, Uhland’s noncommittal testimony differs remarkably from the language used in 

the motion for approval of the settlement agreement, jointly prepared by Pillsbury and 

O’Melveny (discussed in more detail in the following section), which contains the following 

representation:

Counsel to the Creditors’ Committee and other representative constituencies, 
including Bruce Bennett, Ron Bender and Craig Rankin, have all been kept on 
notice by counsel for the Debtors of the progress of negotiations between the 
Debtors, VIA, and Intel.  Debtors’ counsel believes that the Creditors’ Committee 
and all other constituents who have been informed of the progress of the 
negotiations fully support approval of the Settlement Agreement.

Memorandum of Points and Authorities in Support of Debtors’ Motion for Approval of 

Settlement of VIA and Intel Litigation, filed October 6, 2006, at page 22 (emphasis added).

H. O’Melveny Never Advises The Court of The Senior Indebtedness Waiver.

O’Melveny, together with Pillsbury, prepared the pleadings for approval of the Via/Intel 

settlement agreement, filed under seal on October 6, 2006.45 A review of email exchanges 

between O’Melveny and Pillsbury lawyers, together with draft and redline pleadings attached to 

these emails – supports the following timeline:

  
45 A redacted Memorandum of Points and Authorities in support of the motion was filed on December 22, 2006 
[Docket No. 2057].  A copy of this pleading is attached as Exhibit 49 to the PCC Exhibit Binder.
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• October 5, 2006:  Pillsbury lawyer Thomas Loran emails drafts of the motion for 
approval of the settlement, notice, supporting declaration and proposed order to Uhland and 
Austin K. Barron, an associate working under Uhland, for review.  Barron responds to Uhland 
that “we cannot file this” because “it has no law.  no recitation of facts.”  See PCC Exhibit 
Binder, Exhibit 50.

• October 5, 2006:  Loran subsequently emails a draft of the Points and Authorities 
to Uhland and Barron for review.  See PCC Exhibit Binder, Exhibit 51.

• October 5, 2006:  Barron emails back to Loran and states that O’Melveny would 
“like to run a few edits – putting in more detailed background....” before the draft pleadings are 
circulated to “a wider group.”  See PCC Exhibit Binder, Exhibit 52

• October 6, 2006:  Barron emails Uhland a redline of the Points and Authorities in 
support of the motion, reflecting Barron’s changes and additions to Loran’s draft.  A casual 
perusal of this redline reflects that Barron’s changes were extensive and substantial – essentially 
re-writing half of the Points and Authorities, if not more.  See PCC Exhibit Binder, Exhibit 53.

• October 6, 2006:  Pillsbury attorney Matthew Walker emails Barron and Uhland a 
revised Points and Authorities, reflecting Barron’s additions and changes.  See PCC Exhibit 
Binder, Exhibit 54.  Apart from the addition of a table of contents and table authorities, the draft 
document from Walker essentially reflects the final form of the Points and Authorities as filed 
with the Court.

The Points and Authorities is 23 pages long, and goes into great detail explaining the 

underlying disputes, various components of the settlement, and the justification for approval of 

the settlement under the Ninth Circuit’s A&C Properties standard.  However, the Points and 

Authorities makes absolutely no mention whatsoever of the Via Senior Indebtedness waiver.  The 

pleading merely recites at page 12 that under the settlement “VIA and S3G Co. will be permitted 

a single, general unsecured claim against SONICblue in the amount of $12.5 million.”

In addition to this critical and fundamental omission, the pleading makes absolutely no 

mention of Bennett’s active participation in the settlement on behalf of the 2002s, or of the 2002s’ 

insistence on the Senior Indebtedness waiver as a prerequisite to their approval of the deal.  

Instead, the pleading implies that Bennett was a passive observer as opposed to an active 

participant in settlement discussions: “[c]ounsel to the Creditors’ Committee and other 

representative constituencies, including Bruce Bennett ... have all been kept on notice by counsel 

for the Debtors of the progress of the negotiations between the Debtors, VIA, and Intel.”46

  
46 See Memorandum of Points and Authorities at p. 22.
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Given Uhland and Bennett’s communications concerning the Senior Indebtedness Waiver, 

and Bennett’s active involvement in both the settlement process and preparation of the settlement 

agreement – in particular with respect to the Senior Indebtedness Waiver – use of the phrase 

“kept on notice” with respect to Bennett is disingenuous, if not outright misleading.

IV. CONCLUSION

The record reflects that O’Melveny knowingly assisted the 2002s in receiving a benefit of 

significant economic value.  Then, for reasons that perhaps never will be fully known, O’Melveny 

failed to disclose this benefit to the Creditors’ Committee or the Court – instead allowing it to 

stay buried in the fine print of a settlement agreement.  O’Melveny was an active and knowing 

participant in the central fraud on the Court in these cases, and must answer for its conduct.  

O’Melveny breached its fiduciary duties to creditors and the estates, and violated the California 

Rules of Professional Conduct by knowingly misleading this Court.  The decision whether and to 

what extent O’Melveny should be paid in these cases is squarely within this Court’s discretion.  

Consistent with the authorities discussed above, the Court should now deny compensation to 

O’Melveny, and direct repayment to the estate of the approximately $1.1 million awarded it on an 

interim basis.

Dated:  October 2, 2009 DUANE MORRIS LLP

By: /s/ Aron M. Oliner (152373)
ARON M. OLINER

Attorneys for the POST-CONFIRMATION
CREDITORS’ COMMITTEE
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Aron M. Oliner (SBN 152373)
Geoffrey A. Heaton (SBN 206990)
DUANE MORRIS LLP
One Market Plaza
Spear Street Tower, Suite 2200
San Francisco, CA 94105-1127
Telephone: (415) 957-3000
Facsimile: (415) 957-3001
Email: roliner@duanemorris.com

Attorneys for the POST-CONFIRMATION
CREDITORS’ COMMITTEE

UNITED STATES BANKRUPTCY COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

In re

SONICBLUE INCORPORATED, 
DIAMOND MULTIMEDIA SYSTEMS, 
INC., REPLAYTV, INC. and SENSORY 
SCIENCE CORPORATION,

Debtors.

Case Nos. 03-51775 MM through 03-51778 MM

(Jointly Administered)

Chapter 11

CERTIFICATE OF SERVICE

I am a citizen of the United States, over the age of 18 years, and not a party to or 

interested in the within entitled cause.  I am an employee of Duane Morris LLP and my business 

address is One Market Plaza, Spear Street Tower, Suite 2200, San Francisco, California 94105-

1127.  I am readily familiar with the business practice for collection and processing of 

correspondence for mailing and for transmitting documents by FedEx, fax, email, courier and 

other modes.  On October 2, 2009, I served the following document:  MEMORANDUM OF 

POINTS AND AUTHORITIES IN SUPPORT OF POST-CONFIRMATION CREDITORS’ 

COMMITTEE’S OBJECTION TO FIFTH AND FINAL FEE APPLICATION OF 

O’MELVENY & MYERS LLP FOR COMPENSATION AND REIMBURSEMENT OF 

EXPENSES,
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_X_ BY MAIL:  by placing ( the original) ( a true copy) thereof enclosed in a sealed 
envelope, addressed as set forth below, and placing the envelope for collection and mailing 
following my firm’s ordinary business practices, which are that on the same day 
correspondence is placed for collection and mailing, it is deposited in the ordinary course 
of business with the United States Postal Service in San Francisco, California, with 
postage fully prepaid. 

___ PERSONAL DELIVERY:  by causing a courier to hand deliver ( the original) ( a 
true copy) thereof to the person at the address set forth below on this day during normal 
business hours.

___ BY OVERNIGHT DELIVERY:  by placing ( the original) ( a true copy) thereof 
enclosed in a sealed FedEx envelope addressed as set forth below, and placing the 
envelope for collection and transmittal by FedEx following my firm’s ordinary business 
practices, which are that on the same day correspondence is placed for collection, it is 
deposited in the ordinary course of business with FedEx for overnight next business day 
delivery.

___ FACSIMILE:  by telecopying a true copy thereof to the party at the facsimile number as 
set forth below.

United States Trustee, Region 17
United States Department of Justice
280 First Street, Room 268
San Jose, CA 95113-3004

Cecily A. Dumas
Friedman Dumas & Springwater LLP
150 Spear Street, Suite 1600
San Francisco, CA 94105-1541

Aaron M. Johnson
O’Melveny & Myers LLP
2 Embarcadero Center, 28th floor
San Francisco, CA 94111-3903

Christopher D. Sullivan
McGrane Greenfield LLP
One Ferry Building, Suite 220
San Francisco, CA 94111-4213

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct and that this declaration was executed on October 2, 2009, in San 

Francisco, California.

/s/ Aristela Wise (xxx-xx-2624)
ARISTELA WISE
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